AUTHENTICATED 
US. GOVERNMENT 
INFORMATION ^ 


THE ORIGINAL MEANING OF THE 
ORIGINATION CLAUSE 


HEARING 

BEFORE THE 

SUBCOMMITTEE ON THE CONSTITUTION 
iUND CUHL JUSTICE 

OF THE 

COMMITTEE ON THE JUDICIARY 
HOUSE OF REPRESENTATHH]S 

ONE HUNDRED EOURTEENTH CONGRESS 

SECOND SESSION 


JANUARY 13, 2016 


Serial No. 114-54 


Printed for the use of the Committee on the Judiciary 



Available via the World Wide Web: http://judiciary.house.gov 


U.S. GOVERNMENT PUBLISHING OFFICE 
98-282 PDF WASHINGTON : 2016 


For sale by the Superintendent of Documents, U.S. Government Publishing Office 
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800 
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001 


COMMITTEE ON THE JUDICIARY 

BOB GOODLATTE, Virginia, Chairman 


F. JAMES SENSENBRENNER, jR., 
Wisconsin 

LAMAR S. SMITH, Texas 
STEVE CHABOT, Ohio 
DARRELL E. ISSA, California 
J. RANDY FORBES, Virginia 
STEVE KING, Iowa 
TRENT FRANKS, Arizona 
LOUIE GOHMERT, Texas 
JIM JORDAN, Ohio 
TED POE, Texas 
JASON CHAFFETZ, Utah 
TOM MARINO, Pennsylvania 
TREY GOWDY, South Carolina 
RAUL LABRADOR, Idaho 
BLAKE FARENTHOLD, Texas 
DOUG COLLINS, Georgia 
RON DeSANTIS, Florida 
MIMI WALTERS, California 
KEN BUCK, Colorado 
JOHN RATCLIFFE, Texas 
DAVE TROTT, Michigan 
MIKE BISHOP, Michigan 


JOHN CONYERS, Jr., Michigan 
JERROLD NADLER, New York 
ZOE LOFGREN, California 
SHEILA JACKSON LEE, Texas 
STEVE COHEN, Tennessee 
HENRY C. “HANK” JOHNSON, jR., 
Georgia 

PEDRO R. PIERLUISI, Puerto Rico 
JUDY CHU, California 
TED DEUTCH, Florida 
LUIS V. GUTIERREZ, Illinois 
KAREN BASS, California 
CEDRIC RICHMOND, Louisiana 
SUZAN DelBENE, Washington 
HAKEEM JEFFRIES, New York 
DAVID N. CICILLINE, Rhode Island 
SCOTT PETERS, California 


Shelley Husband, Chief of Staff & General Counsel 
Perry Apelbaum, Minority Staff Director & Chief Counsel 


Subcommittee on the Constitution and Civil Justice 

TRENT FRANKS, Arizona, Chairman 
RON DeSANTIS, Florida, Vice-Chairman 
STEVE KING, Iowa STEVE COHEN, Tennessee 

LOUIE GOHMERT, Texas JERROLD NADLER, New York 

JIM JORDAN, Ohio TED DEUTCH, Florida 


Paul B. Taylor, Chief Counsel 
James J. Park, Minority Counsel 


(II) 



CONTENTS 


JANUARY 13, 2016 

Page 

OPENING STATEMENTS 

The Honorable Trent Franks, a Representative in Congress from the State 
of Arizona, and Chairman, Subcommittee on the Constitution and Civil 

Justice 1 

The Honorable Steve Cohen, a Representative in Congress from the State 
of Tennessee, and Ranking Member, Subcommittee on the Constitution 

and Civil Justice 2 

The Honorable Bob Goodlatte, a Representative in Congress from the State 
of Virginia, and Chairman, Committee on the Judiciary 4 

WITNESSES 

Todd F. Gaziano, Executive Director of the D.C. Center, Senior Fellow in 
Constitutional Law, Pacific Legal Foundation 

Gral Testimony 14 

Prepared Statement 17 

Elizabeth B. Wydra, Chief Counsel, Constitutional Accountability Center 

Oral Testimony 34 

Prepared Statement 36 

Paul D. Kamenar, Esq., Constitutional and Public Policy Lawyer 

Oral Testimony 48 

Prepared Statement 51 

LETTERS, STATEMENTS, ETC., SUBMITTED FOR THE HEARING 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 
in Congress from the State of Michigan, and Ranking Member, Committee 
on the Judiciary 7 

OFFICIAL HEARING RECORD 

Unprinted Material Submitted for the Hearing Record 

Supplemental Material submitted by Paul D. Kamenar, Esq., Constitutional and 
Public Policy Lawyer. This material is available at the Subcommittee and can also 
be accessed at: 

http: / / docs, house.gov / Committee / Calendar I By Event. aspx ?EventID= 104322. 


(Ill) 




THE ORIGINAL MEANING OF THE 
ORIGINATION CLAUSE 


WEDNESDAY, JANUARY 13, 2016 

House of Representatives 

Subcommittee on the Constitution 
AND Civil Justice 

Committee on the Judiciary 
Washington, DC. 


The Subcommittee met, pursuant to call, at 9:05 a.m., in room 
2141, Rayburn House Office Building, the Honorable Trent Franks 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Franks, DeSantis, Goodlatte, King, 
Gohmert, and Cohen. 

Staff Present: (Majority) John Coleman, Counsel; Tricia White, 
Clerk; (Minority) James J. Park, Chief Counsel; and Veronica Eli- 
gan. Professional Staff Member. 

Mr. Franks. The Subcommittee on the Constitution and Civil 
Justice will come to order. Without objection, the Chair is author- 
ized to declare a recess of the Committee at any time. 

Thank you all for being here. The first clause of Article I, Section 
VII of the Constitution provides that, “all bills for raising revenue 
shall originate in the House of Representatives, but the Senate 
may propose or concur with amendments as on other bills.” This 
clause, commonly referred to as the Origination Clause, was de- 
signed by the Constitution’s Framers to bring the power to tax clos- 
er to the people by giving control over initiating revenue legislation 
to their immediate Representatives, Members of the House of Rep- 
resentatives, who are elected every 2 years. The Framers’ viewed 
the Origination Clause as a critical protection against government 
abuses and the creation of an aristocracy in America. 

The power to tax is one of the most fundamental operations of 
a sovereign and one of the most dangerous to liberty. As Chief Jus- 
tice John Marshall famously observed, the power to tax involves 
the power to destroy. 

Simply put, the Origination Clause, the origination of revenue 
bills is not a small matter or marginal issue. Indeed, the need for 
a just tax system was the moral justification for our entire War of 
Independence. Its importance was expressed through the Virginia 
House of Burgesses, the Stamp Act Congress, and the First Conti- 
nental Congress, all of whom petitioned the Crown and the Par- 
liament in England for redress of their tax grievances. 

( 1 ) 
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It was with these realities in mind that the Origination Clause 
of our Constitution was written. The clause was, according to Mas- 
sachusetts convention delegate Elbridge Gerry, “the cornerstone of 
the accommodation” of the Great Compromise of 1787. Thus, with- 
out the Origination Clause at the core of the Great Compromise, 
the Constitution as we know it today would not have come into 
being. 

When the Framers wrote the Constitution, they knew it was vital 
that the power to raise and levy taxes originate in the people’s 
House whose Members are closest to the electorate with 2-year 
terms rather than in the Senate whose Members sit unchallenged 
for 6-year terms. The Senate also does not proportionally represent 
the American population, and they already enjoy their own and 
unique and separate Senate powers granted to them in the Con- 
stitution. 

As George Mason observed during the debate in the Constitu- 
tional Convention, “Should the Senate have the power of giving 
away the people’s money, they might soon forget the source from 
whence they received it. We might soon have an aristocracy.” 

I have called today’s hearing to examine the roots of the Origina- 
tion Clause, its original meaning and purpose, and to see where the 
Origination Clause stands today after 225 years after the Great 
Compromise. I am concerned that over time the original meaning 
of the clause has been set aside, and the protections the clause af- 
fords to American taxpayers have been severely eroded. Instead of 
a robust check on the Federal Government over the people, I am 
troubled that the clause has become a mere formality in practice, 
a formality that may be dispensed with as easily as the Senate tak- 
ing any bill that originated in the House and striking the entire 
text of the bill and replacing it with a “bill for raising revenue no 
matter how nongermane the Senate’s amendment is to the House 
original passed measure.” A glaring example would be when the 
Senate struck everything but the bill number in the ACA legisla- 
tion, which was a completely nongermane bill, and inserted the en- 
tire Affordable Care Act, which the Supreme Court later specifi- 
cally designated as a tax since it raised 17 different taxes and was, 
in fact, the largest tax increase in the history of the Republic. 

This sort of procedure blatantly ignores the Framers’ intent, and 
if allowed to stand, it renders the Origination Clause of our Con- 
stitution a dead letter. We await with great concern the Supreme 
Court’s decision as to whether they will allow that to happen as 
they ponder the review of the case on this topic, Sissel v. HHS. 

Enforcing the Origination Clause is of critical concern to this 
House and especially this Constitution Subcommittee. If we as 
Members of the House who took a solemn oath to support and de- 
fend the Constitution, including its Origination Clause, fail to de- 
fend this right and responsibility as the immediate Representatives 
of the people and those most accountable to them, we dishonor and 
fundamentally abrogate our sworn oath to support and defend the 
Constitution of the United States from all enemies, foreign and do- 
mestic. 

I thank the witnesses for their testimony and yield to the Rank- 
ing Member, Mr. Cohen, for his opening statement. 

Mr. Cohen. Thank you, Mr. Chair. 
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Last night was a great opportunity to hear the President’s last 
State of the Union speech. tJnfortunately, it will he his last, but it 
was probably his greatest, inspiring us as to what we as Americans 
should be doing to move our country forward, inspire our citizens, 
and protect them against fears being generated and concerns. And 
he reiterated the importance of the Affordable Care Act and how 
much good it has done and how well-received it has been. But, once 
again, in this Committee, I have to play the Bill Murray role. It’s 
Groundhog’s Day early. 

This hearing on The Original Meaning of the Origination Clause 
is a repeat of a hearing we had 2 years ago, almost 2 years ago. 
And we have the same majority witnesses before us, so they’re get- 
ting their act down. That’s good. They’ve got a second act. But even 
though they have a second act, in court, they’re 0 for 3. In the NBA 
you’d be sent down to the developmental league, but, no, you’re still 
here in the major leagues, even though you’re 0 for 3. 

It appears no Federal judge has so far considered the merits of 
this latest attack on the Patient Protection and Affordable Care 
Act. The Origination Clause, attorneys can argue about anything 
and everything. I’m an attorney, and you can hire me for either 
side, and I can charge. It’s a great deal. But the reality is the 
Origination Clause ensures that the House — important — people’s 
House, has the first say when it comes to bills raising revenue, and 
it’s the Chamber most closest to the people. But at the same time, 
it’s the same Chamber that it was when the Origination Clause 
was drafted because at that time, of course, the Senate was made 
up of folks that could get the votes of the State legislatures. And 
they were the States’ guys, and they got picked by — sometimes it 
was the Governor; sometimes it might have been the Speaker of 
the House — ^but basically they weren’t elected by the people, and 
they were chosen by just general assembly. Now they’re elected. So 
it’s kind of a different game. 

We have an evolving Constitution, and we change and we don’t 
go back to what somebody necessarily said because things change, 
but the Constitution reflects political compromises made by the 
Framers to ensure competing interests of various States and re- 
gions were addressed, even though they changed when we elected 
the Senate. Foremost among these was the compromise of Congress 
itself, and it gave the House a little more emphasis because it was 
the people’s House, and the Senators were the boss’ House, so to 
speak. 

The Origination Clause reflects that balance, and it gave the 
House “exclusive authority to originate bills” for raising revenue. 
That clause gave the Senate broad leeway to, “propose or concur 
with amendments as on other bills.” That balance has worked for 
two centuries, and the House prerogative to originate all bills relat- 
ing to revenue is established and respected. At the same time, the 
Senate’s authority to amend is established and respected. 

The majority witnesses, however, believe the Origination Clause 
is in peril, and particularly, they allege that Congress did an end 
run around the Origination Clause when it passed the Affordable 
Care Act and, in particular, its individual mandate and the related 
shared responsibility payment. 
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As will be made more evident during our discussion today, nei- 
ther the facts nor the law support that assertion. Sometimes you 
argue the facts. Sometimes you argue the law. Now you just kind 
of argue politics. While the Affordable Care Act is arguably not 
even a bill for raising revenue within the Origination Clause’s 
meaning, even if the clause applied to the act, it is clear the act 
met the clause’s requirements. 

The vehicle for enacting what ultimately became the Affordable 
Care Act was a tax bill that originated in the House which the Sen- 
ate then amended by substituting language of the Affordable Care 
Act. In so doing, the Senate clearly acted within its authority with- 
in the Origination Clause to propose or concur with amendments 
to a House revenue bill as on other bills. 

I question the need for today’s hearing when lower courts have 
already spoken and when the Supreme Court may be about to 
speak on this issue. This hearing serves little purpose other than 
to once again attack the Affordable Care Act, which the majority 
party has tried to repeal on 62 occasions and constantly failed, and 
I do enjoy the little engine that could, but that’s kind of what we’re 
experiencing here in Congress. 

The ACA has allowed almost 18 million Americans to get health 
insurance, including more than 236,000 Tennesseans who have re- 
ceived health insurance through ACA’s changes, establishing the 
lowest rate of uninsured in 50 years. It ended discrimination by in- 
surers against those with preexisting conditions, including women, 
allowed young adults under 26 to remain covered by their parents’ 
insurance, benefitting 2.3 million Americans, encouraged better, 
more efficient delivery of quality health care, and ensured that 
most premium dollars are spent on health care, not profits. 

I was proud to have voted for the Affordable Care Act and proud 
to vote 62 times not to go into the political demagoguery of trying 
to repeal what is one of our Nation’s best efforts at joining the rest 
of the industrialized and civilized Nations in having health care for 
its people, saying that you have a right to exist and a right to live, 
and we should let every citizen have that opportunity. 

President Obama’s signature achievement is one I am proud to 
have voted for and will strongly defend against all attacks, includ- 
ing those today in a Committee which I wish we were hearing vot- 
ing rights; I wish we were hearing civil rights; I wish we were 
hearing opportunities to extend rights to people rather than taking 
health care away from them. I yield back the balance of my time. 

Mr. Franks. And I thank the gentleman. 

And I now yield to the Chairman of the Committee, Mr. Good- 
latte from Virginia. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

I appreciate your holding this hearing. You know, listening to the 
remarks of the gentleman from Tennessee, I’ve been reading the 
17th Amendment to the United States Constitution, in fact, re- 
reading the 17th Amendment to the United States Constitution, 
which provided for the direct election of United States Senators, 
and I can’t see anything in this amendment whatsoever that says 
that the interpretation of the Origination Clause, which is provided 
for with direct, clear language in the United States Constitution, 
is in any way changed by the 17th Amendment. So our Constitu- 
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tion doesn’t evolve. It gets amended by specific black-letter lan- 
guage, and that language doesn’t provide for any such change. And 
I would hope that regardless of what position people take on the 
substantive issues that come before the Congress, including health 
care and the Affordable Care Act, that people would not attempt 
to change the meaning of the Constitution in order to accomplish 
their current policy goals. The ends should not justify the means 
of surrendering power from the House to the United States Senate. 
This document has not evolved that power from the House to the 
Senate, and this Committee and this Congress, this House of Rep- 
resentatives, should do everything in its power to make sure that 
it does not evolve away from the people’s House so that in the fu- 
ture, when we address issues that are important to Members of the 
House representing their constituents on either side of the aisle, 
that we do not find ourselves saying: Well, it’s okay now. Let 
things start off in the United States Senate instead of in the 
House, even though the Constitution clearly provides for that. 

The Origination Clause was the result of a contentious dispute 
at the Constitutional Convention between big States and small 
States over the structure and powers of the Federal Government. 
The less populated small States feared that the Senate, where each 
State would have equal representation — still does — would have lit- 
tle control over raising revenue. Indeed, all versions of the Origina- 
tion Clause that prohibited the Senate from amending revenue- 
raising bills were vigorously opposed by small State delegates. On 
the other hand, the Framers understood the importance of keeping 
the power to tax close to the people. This dispute was ultimately 
resolved by providing the Senate with the power to propose or con- 
cur with amendments as on other bills. 

Unfortunately, the exact scope of the Senate’s power to amend 
House bills under this clause remains ambiguous today. I hope this 
hearing will help clarify the extent of the Senate’s authority to pro- 
pose or concur with amendments on revenue bills in addition to ex- 
amining the original meaning of the term bills for raising revenue. 

Nevertheless, it’s clear that Members of the House of Represent- 
atives have a duty to safeguard its constitutional prerogative in 
order to protect individual liberty from the dangers of concentrated 
power, and that duty is distinct from the Senate. In Federalist 58, 
Madison stated: The House of Representatives can not only refuse, 
but they alone can propose the supplies requisite for the support 
of government. They, in a word, hold the purse, that powerful in- 
strument by which we behold in the history of the British Constitu- 
tion an infant and humble representation of the people gradually 
enlarging the sphere of its activity and importance and finally re- 
ducing, as far as it seems to have wished, all the overgrown prerog- 
atives of the other branches of the government. This power over 
the purse may, in fact, be regarded as the most complete and effec- 
tual weapon with which any constitution can arm the immediate 
representatives of the people for obtaining a redress of every griev- 
ance and for carrying into effect every just and salutary measure. 

It’s clear from Madison that the Origination Clause was designed 
to be one of the many important constitutional tools that the House 
uses against the overgrown prerogatives of other branches of gov- 
ernment or even the Senate. Therefore, it is important that we do 
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not disregard this duty, and I thank our witnesses for coming, and 
I look forward to their testimony. 

I yield back. Thank you, Mr. Chairman. 

Mr. Franks. And I thank the Chairman. 

Mr. Cohen. Mr. Chair, Mr. Conyers won’t be here today. I would 
like to introduce his remarks for the record. 

Mr. Franks. Without objection. 

[The prepared statement of Mr. Conyers follows:] 
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Statement of the Honorable John Conyers, Jr. for the Hearing on 
“The Original Meaning of the Origination Clause” Before the 
Subcommittee on the Constitution and Civil Justice 

Wednesday, January 13, 2016, at 9:00 a.m. 

2141 Rayburn House Office Building 


Although the official title of today’s hearing is 
“The Original Meaning of the Origination Clause,” 
the real objective of this hearing is to provide yet 
another opportunity for opponents of the Patient 
Protection and Affordable Care Act to attack this 
duly enacted law. 


In fact, there already have been 62 attempts in 
the House to repeal this measure since its enactment. 
And, this is in addition to the numerous hearings 
that various committees in this body have held on 
the same subject matter. 


1 
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Today’s hearing — which attacks the Act’s 
individual mandate and related “shared 
responsibility payment” provisions on the basis that 
they violate the Constitution’s Origination Clause — 
is a particularly fruitless undertaking for several 
reasons. 

To begin with, the Constitution’s Origination 
Clause does not even apply to the Act. 

The Clause requires that “Bills for raising 
Revenue shall be originated in the House of 
Representatives; but the Senate may propose or 
concur with amendments as on other Bills.” 


2 
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Based on more than a century of judicial and 
Congressional precedents, it is absolutely clear that 
the Act’s individual mandate requirement presents 
no Origination Clause problem. 

This is because measures with primarily non- 
revenue purposes - even if they contain provisions 
that would raise revenue - simply are not “Bills for 
raising Revenue” within the meaning of the Clause, 
as the Supreme Court has made abundantly clear. 


3 
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As recently as its 2012 decision upholding the 
constitutionality of the Act in National Federation of 
Independent Business v. Sebelius, the Court quoted 
Justice Joseph Story’s observation from nearly 200 
years ago that Congress’s taxing power “is often, 
very often, applied for other purposes, than 
revenue.” 

The Court found that that the primary purpose of 
the Act’s individual mandate and of the Act 
generally was, among other things, to expand health 
insurance coverage. 

And, even if we were to assume that the 
Origination Clause somehow applies to the 
Affordable Care Act, the measure does not 
violate the Clause’s requirements. 


4 
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Even a cursory review of the legislative history 
of the Act establishes this fact. 


The House measure, which the Senate amended 
to add the text of its version of the Affordable Care 
Act, was a revenue bill. And, as explicitly 
authorized by the Origination Clause, the Senate 
then had broad authority to replace the underlying 
House-originated revenue bill with its measure. 


Not surprisingly, federal courts have rejected an 
attack on the Act for purportedly violating the 
Origination Clause for these very same reasons. 


5 
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Finally, rather than wasting time on yet 
another futile attack against the Affordable Care 
Act, this Committee should be focusing on the 
real, not imagined, problems that Americans 
desperately want addressed. 

These include; 

• addressing the epidemic of gun violence; 

• restoring the Voting Rights Act to full 
effectiveness; and 

• creating more job opportunities by 
strengthening the competitiveness of our 
Nation’s businesses. 


6 
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Instead, we will spend this morning addressing 
phantom issues created by the Act’s opponents in an 
effort to derail the law, this time under the guise of 
constitutional analysis. 

I again urge my colleagues on the other side of 
the aisle to spend the remaining time left in this 
Congress to focus on real issues. 


7 
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Mr. Franks. And, without objection, other Members’ opening 
statements will be made part of the record as well. 

So now I will introduce our witnesses. Our first witness is Todd 
Gaziano. Mr. Gaziano is executive director of the D.C. Center and 
senior fellow in constitutional law at the Pacific Legal Foundation. 
Prior to joining Pacific Legal Foundation, he served in the Justice 
Department’s Office of Legal Counsel, was chief Subcommittee 
counsel in the U.S. House of Representatives, and was the founding 
director of Heritage Foundation’s Center for Legal and Judicial 
Studies. From early 2008 to December 2013, he served as an ap- 
pointee of the House of Representatives on the U.S. Commission on 
Civil Rights. 

Our second witness is Elizabeth Wydra. Ms. Wydra is Chief 
Counsel of the Constitutional Accountability Center. She frequently 
participates in Supreme Court litigation and has argued several 
important cases in the Federal courts of appeals. She was pre- 
viously a supervising attorney and teaching fellow at the George- 
town University Law Center Appellate Litigation Clinic. After 
graduating from law school, she clerked for Judge James R. Brown- 
ing of the U.S. Court of Appeals for the Ninth Circuit. 

Our final witness is Paul Kamenar. Mr. Kamenar is a Wash- 
ington, D.C., attorney who provides legal counsel on legal, regu- 
latory, and public policy matters, and guest lectures at the U.S. 
Naval Academy on constitutional and national security law. He is 
also a senior fellow of the Administrative Conference of the United 
States and a member of its Committee on Judicial Review. Mr. 
Kamenar was formerly a clinical professor of Law at George Mason 
University Law School, an adjunct professor at Georgetown Univer- 
sity Law Center, and senior executive counsel at the Washington 
Legal Foundation. 

Now each of the witnesses’ written statements will be entered 
into the record in its entirety, and I would ask each witness to 
summarize his or her testimony in 5 minutes or less. To help you 
stay within that time, there’s a timing light in front of you. The 
light switch will switch from green to yellow, indicating that you 
have 1 minute to conclude your testimony. When the light turns 
red, it indicates that the witness’ 5 minutes have expired. 

Before I recognize the witness, it is the tradition of the Sub- 
committee that they be sworn. So if you’ll stand to be sworn, 
please. 

Will you raise your right hand? 

Do you solemnly swear that the testimony you are about to give 
will be the truth, the whole truth and nothing but the truth, so 
help you God? 

You may be seated. Let the record reflect that the witnesses an- 
swered in the affirmative. I want to welcome all of you here, and 
I now recognize our first witness, Mr. Gaziano, and please turn on 
that microphone before you start here. 

TESTIMONY OF TODD F. GAZIANO, EXECUTIVE DIRECTOR OF 

THE D.C. CENTER, SENIOR FELLOW IN CONSTITUTIONAL 

LAW, PACIFIC LEGAL FOUNDATION 

Mr. Gaziano. Chairman Franks, Chairman Goodlatte, and other 
distinguished Members of the Subcommittee, thank you for inviting 



15 


me to testify again on this topic. I’m proud to be part of the Pacific 
Legal Foundation, which is representing Matt Sissel in his con- 
stitutional challenge to ObamaCare. This hearing and the Sissel 
case focus on the Framers’ most important check on Congress’ 
power to tax, which some today regard as an annoyance to be cir- 
cumvented with clever tricks. There was similar disdain for the 
constitutional rules for legislation in the 1970’s that led to over 161 
House and Committee veto bills. Luckily, the Supreme Court un- 
derstood that the legislative rules that were set forth in the Con- 
stitution protected individual rights and not just congressional pre- 
rogatives. 

The Supreme Court in INS v. Chadha held that such finely 
wrought and exhaustively considered procedures for legislation 
could not be modified by modern designs and modern practices. 
The Court stressed that certain prescribed steps were still nec- 
essary to “provide enduring checks on each branch and to protect 
the people from the improvident exercise of power.” The Court then 
struck down all those 160 laws or provisions thereof to protect our 
individual liberty. 

Well, I am delighted to be here today to testify on a similar pro- 
tection of our individual liberty and to do so with Paul Kamenar, 
who I’ve worked with before, and with Elizabeth Wydra, who I be- 
lieve has written about the best opposing view of anyone I’ve ever 
written. But as gifted a scholar as she is, even she can’t defend the 
indefensible. 

My friend does seem to concede in a written testimony that the 
D.C. Circuit’s newly minted primary purpose test is invalid. The 
four-judge dissent in the D.C. Circuit warned that this new test 
would allow the Senate to originate taxes by simply characterizing 
them as having weightier nonrevenue purposes. For example, the 
Senate could enact and originate a gas tax in a bill that promotes 
the environment. The founding generation did not think they had 
erected an optional limitation so easily defeated with the right in- 
cantation. 

Now turning to the text of the Origination Clause itself for its 
original meaning, it fails to satisfy the clause for two independent 
reasons. First, the Service Members Home Ownership Tax Act was 
not a bill for raising revenue within the meaning of the clause be- 
cause it only cut taxes. Other provisions which increased penalties 
and accelerated filing fees to make it budget neutral were not taxes 
within the meaning. I will be glad to elaborate on that, but the re- 
sult of that is that the Senate could not amend that bill at all with 
any additional taxes. 

Second, and I think this goes more to Chairman Goodlatte’s 
question, even if the House bill was a bill for raising revenue with- 
in the clause, the Senate healthcare bill was not a germane amend- 
ment and thus not constitutional. In Flint v. Stone Hill, the Su- 
preme Court said that a Senate amendment must be germane to 
the revenue bill that originated in the House. It is irrelevant 
whether the Senate’s practice allows any amendments on nonrev- 
enue bills. There was a germaneness requirement in the Articles 
of Confederation Congress, and that helped form the original un- 
derstanding of the Senate’s limited role to amend a House revenue 
bill. 
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Second, the Senate’s hotly disputed practice with regard to rev- 
enue bills in the late 19th century is almost completely worthless 
in determining the original public meaning of the clause, and it’s 
especially ironic to rely on the Senate’s views. It’s like deferring to 
the foxes for the rules for raiding the henhouse. 

And, finally, the Supreme Court’s germaneness requirements, 
which have been followed by numerous courts, is absolutely re- 
quired to properly give the Origination Clause any meaning what- 
soever. If the Senate merely had to wait for a House revenue bill 
of some type and then could substitute a completely different omni- 
bus tax code, which could happen several times a year, that would 
render the clause empty. Interpretations of clauses that render 
them meaningless are an insult to the framing generation and any 
rational basis of law. 

I want to, since my time is limited, skip to one interpretation 
that Madison supposedly was quoted as saying that the Senate 
under the Origination Clause could gut and substitute a bill. That’s 
kind of a minority view. It’s very contrary to George Mason, most 
of the other Framers, and especially Story’s interpretation that said 
that the Senate’s amendment power would only be limited to a sin- 
gle line of text or a trifle to fix error. But even if Madison was 
right, that doesn’t save ObamaCare because it might be constitu- 
tional in some cases to have a complete substitute language, but 
the bill still has to be — the Senate amendment still has to be ger- 
mane to the House bill. And Madison didn’t say otherwise, and no 
Framer said otherwise. If they had said otherwise, the Constitution 
would not have been ratified. There is simply no argument that the 
Senate’s healthcare bill with its 20 historically large taxes is ger- 
mane to the 6-page servicemembers housing bill. There is no con- 
stitutional precedent whatsoever for that position. Thank you, Mr. 
Chairman. 

[The prepared statement of Mr. Gaziano follows:] 
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The Meaning and Reqiiirenients of 
the Constitution's Origination Clause' 

Good morning Mr. Chairman and other distinguished Members of the Subcommittee 
Thank you for inviting me to testify again on a structural limitation on Congress's taxing power 
that was absolutely essential to the signing and ratification of the U S Constitution The 
Origination Clause today is treated by some as an annoyance to be dispensed witli by empty 
artifices Yet the broader public should be thankful that many Members of Congress, especially 
in this Subcommittee, take the Clause seriously and seek to better understand its requirements. 

It is terribly important for the House of Representatives to interpret and follow the 
Origination Clause according to its original public meaning, but as is explained further below, 
that does not lessen the importance of the courts enforcing its original public meaning as well 
Pan of the genius of the constitutional separation of powers 1$ that individual liberty is better 
protected when each branch of government has an obligation to interpret and follow a written 
constitution, and that is the requirement of our U.S Constitution 

There is also a dialogue between the branches on the proper interpretation of the 
Constitution When one branch neglects its duty to enforce individual rights secured in the 
Constitution, including the right to be free from taxes that violate the Origination Clause, it is 
even more important for the other two branches to do what they can to better protect the 
negleaed right On this day. the legislative and judicial branches are actively debating the proper 
interpretation and application of the Origination Clause, so this hearing may not only inform 
Congress regarding its obligations, but it may al.so help infonn the courts as well 

Defending the Constitution Requires Opposition to ObaninCare's Taxes 

The Pacific Legal Foundation (PLF) represents Matt Sissel in his constitutional challenge 
to the individual mandate tax in the ObamaCare law After five and a half years of litigation,^ 
including dueling opinions from judges in the D C Circuit Court of Appeals that have very 
ditTerent theories of the Origination Clause, the justices of the Supreme Court are .set to consider 
whether to hear Sissel's constitutional challenge in their private conference this Friday ' 

As this Subcommittee knows, the case turns on the meaning of the Constitution's 
requirement that all “Bills for raising Revenue" originate in this House Although today's 
hearing focuses on the Origination Clause more broadly, the strained arguments in Sissel are a 
paradigm example of what the Clause rejects The Sissel case is also a great teaching mechanism 
for other reasons, including the case's stark facts, its unusual legal posture, the unprecedented 
legislation that required unconstitutional tactics to pass, and the able counsel and amici 
involved — including many members of this Subcommittee and House 


' 1 wish to tllank Sltauixvii WcHingct and Paula Pucoio Tor llioir caaTuI rci'iew and cditonal assislancc. PLF's 
litigation counsel for Man Sissel (see noie 2), Tiinolln' Sandefiir and Anastasia Boden. provided mi enoniioiis 
ninouni more through Uieir years or lesearcli, court Hlmgs, and the production of tlie appellate briers. 

* Sissel V. ISept Itealth it* Human Services, et at , No. 1 5-343 (S. O.) (.SV.sse/) 

^ The Suptenic Court s docker enlncs ror .Sr.we/arc available at laip:/(Boo.gk(>Y7slCi . 

' U.S. Const, ail I (f 7. cl. t ((lie Ongnialioii Clause). 
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Sissel also has the potential to establish a landmark ruling, ftrrther defining several issues 
related to that Clause. If Sissel's petition for certiorari is denied, however, other cases are 
pending that raise the same Origination Clause problem with ObamaCare and still others are sure 
to be filed. Given the admitted breadth and significance of the law by all parties, and that 
numerous judges have already debated key Origination Clause issues, the Sixsel case presents an 
excellent opportunity for the Supreme Court to resolve those issues now rather than waiting and 
potentially causing further problems with implementing its ultimate ruling. 

The Supreme Court’s consideration of the Sissel case makes this hearing quite timely, but 
the House of Representatives must enforce its prerogatives and obligations under the Clause, 
regardless of how the courts rule Strangely, a few cynics have questioned the sincerity of those 
who oppose ObamaCare for policy reasons and also express concern about the Origination 
Clause problem Yet there is no inconsistency in opposing ObamaCare’s wrongheaded policies 
and also decrying a constitutional defect in its method of enactment 

Indeed, the policy and constitutional defects with ObamaCare are related The extremely 
narrow and unprecedentedly partisan vote margin for a major piece of social legislation led to a 
highly questionable legislative process which undermined the normal compromises that would 
have improved the bill It also caused the Senate to adopt a parliamentary maneuver that violated 
the Origination Clause It would be hypocritical to raise only one concern, even if they were 
unrelated .And finally. Members' highest obligation is not to voice policy objections but to 
support and defend the Constitution, as required by their oaths of office 

It simply isn't true that Origination Clause problems as dramatic and clear as those with 
the ObamaCare taxes are common and are routinely ignored. Members of Congress can speak 
for themselves, but my personal experience is that Members in both Houses who have expressed 
concerns about the Origination Clause's violation in ObamaCare would be equally, if not more, 
concerned about its violation in the context of bills they support It is nothing short of ill- 
tempered calumny to assert that they are only concerned about the Origination Clause because 
they also oppose ObamaCare 

As for Matthew Sissel.^ the federal courts may not issue advisory opinions, especially to 
those without a concrete injury that can be remedied by such opinions. Moreover, only those 
with “particularized” injuries have standing in federal court to challenge a law's defects. 
Accordingly. Sissel's personal injury is required for him to raise his constiiutional challenge 
Even though he has a personal stake in the outcome, the public still owes him a debt of gratitude 
Matt has remained steadfast in standing up for his constitutional rights the past five years, in part 
because he knows that his victory would benefit all Americans 


^ SisscI IS mi anisl, ciilrcprciuur. docnmlcd \clcran.mid mentber of the Washinglon Stale Naliona] Gtiaid He silie 
owner of Mailhew SisscI Fine Art. and lie received ilie Bronze Star for lus service as a combat medic m Iraq. Sissct 
IS licallliy and chose not to buy health insiitniKC so lie can use llie savings from nol pn> ing costly premiums to invest 
in lus business He wants llic freedom to manage his budget, including his medical expenses, wilt»ul govenuneni 
iiilerforence. He will (lav foi liis own cincrgciicv care, but he wislics Itcallh insurance coinpruiics could offer people 
like him "calaslropliic only ' heallli care coverage ObamaCare piohtbils lliosc types of policies in order lo foice 
y oung, licallliy people lo buy Uiinecessaiily inllaied policies iltni subsidize costly goycmnionl inaiidnies 
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ObanmCiire Legislative lliston' and Origination Clause Problem 
The text of the Origination Clause provides 

All Bills for raising Revenue shall originate in the House of Representatives, 
but the .Senate may propose or concur with Amendments as on other Bills 

ObamaCare, formally misnamed the “Patient Protection and Affordable Care Act" 
(PPACA). raises numerous problems under the Origination Clause Another name for PPAC A 
prior to signing was the "Senate Health Care Bill” because that is how Senate Majority Leader 
Harry Reid proudly, and at least accurately, labeled it’ The legislative history of the Senate 
healthcare legislation is as follows 

I The House unanimously passed H R 3590, the Service Members Home Ownership Tax 
Act of 2009 (SMHOTA) and sent it to the Senate. It was six pages long It Included the 
word “tax” in the title because it cw/ taxes for certain veterans who frequently have to 
move, making it difficult for them to take full advantage of existing lax credits. It would 
have raised no tax whatsoever It had nothing remotely to do with health care 

2. The Senate gutted the entirety of I I.R 3590, except for the designation “H R, 3590," and 
poured a completely new, 2076-page bill into the empty shell with over 17 major tax 
increases, amounting to hundreds of billions of dollars in new taxes One of those 
revenue increases was the Shared Responsibility Payment for not purchasing inflated 
health in.surance. §5000A, that the Supreme Court majority declared to be a tax in 2012 

3 The Senate passed and returned this Senate Health C are Bill to the House, which rushed 
it through an abbreviated process to secure a vote This was the bill that then House 
Speaker Nancy Pelosi famously quipped Congress would have to pass first to find out 
what was in it.” It was narrowly approved without a single Republican vote and with 
many House members objecting to the process of consideration 

4 President Barack Obama signed the legislation on March 23. 2010. which received the 
understandable but erroneous designation as a public /ow, “Pub L 1 11-148 ” 

Proceedings in Sissel r. HHf^ 

Matt Sissel filed suit on July 28, 2010, arguing that ObamaCare's individual mandate 
exceeded Congress's authority under the Commerce Clause His case was stayed pending 
resolution afNFIH v. Sehelim (see note 19), after which Sissel filed an amended complaint, 
alleging that the tax on going without health insurance violated the Origination Clause The 


" U.S. Const, art. I § 7. cl. 1. 

'BnefofRcp Franks, tv of as Amici Cunac at 13 n,3 &. 15, .VtAse/, No 15-543 (S Cl Nov. 25, 2015), 

*.W, e.g., Matguerilc Bon ting. 1 'iJvo nf die Heeir: "ire/nive /o/jo.v.s die hillMiyuii can find am wtiaris in ii, " Tun 
PlA'NDRV (Mar. 10. 2010). Iiltu //itoo.igt/2RRI/ . In conIrasL no one objected to the SL\-|Xige SMHOTA la.\ cu( bill 
The pioccdural suniinar> is taken largeh from Sisscls Petition for Wnt of Certioran at 5-7 (S. Cl.), ai-ailahte at 
. All of tlic case pleadings, opinions, and aimeus bnefs can be found at Idto /iaoo.iit'ncOOss . 
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district court niled on June 28. 2013 that althougli “those revenues are ‘paid into the Treasury by 
taxpayers’” and “do not support a ‘particular governmental program,"' ObamaCare was not a bill 
for raising revenue because it was "designed to expand health insurance coverage." and 
therefore, it was exempt from the Origination Clause It further held that if ObamaCare were a 
bill for raising revenue, it satisfied the Origination Clause because the Senate’s complete gut of 
H R. 3590 and substitution of unrelated text was a valid "amendfment]’’ of that bill 

A panel of the D C Circuit Court of Appeals atTirmed on July 29, 2014 (after finding that 
Sissel had standing to challenge the individual mandate tax) It reasoned that “a measure Is a 
‘Billf) for raising Revenue' only if its primary purpose is to raise general revenues," and that the 
purpose of ObamaCare was to overhaul the nation’s health insurance industry, not to raise 
money. Notwithstanding the fact that ObamaCare includes 20 major taxes, together estimated to 
generate at least $500 billion annually for the general federal treasury, it held that the Origination 
Clause did not apply It did not initially address the district court's alternative ground 

Sissel moved for rehearing before the entire D C. Circuit. On August 7, 201 5. the coun 
denied the err /nine rehearing request over the strong dissent of four judges and with an expanded 
response from the original panel members In a 32-page dissent. Judge Brett Kavanaugh and 
his colleagues argued that there was “[njo case or precedenf ' suggesting "that a law that raises 
revenues for general governmental use is exempt from the Origination Clause merely because 
the law has other, weightier non-revenue purposes " In their judgment. ObamaCare "easily 
qualifies as a ‘bill for raising Revenue'" and the panel’s analysis is dangerous and "would 
degrade the House of Representative’s prerogative to originate revenue-raising bills." The 
dissenters argued that it was necessary to correct the panel's serious assault on the Constitution's 
taxpayer protections, even though they would have upheld the law on the theory that the Senate's 
complete gut-and-substitute maneuver constituted a valid amendment of a House revenue bill 

The original panel responded to the dissent with an expanded 29-page opinion of its own 
It defended its newly-minted "primary purpose" exception to the Origination Clause and rejected 
the alternative holding of the district court and the dissenters who would uphold the law as a 
proper Senate “amendment " It correctly warned that such a holding would “treatf ) the 
Origination Clause as empty formalism ” Moreover, the panel members believed that the 
Supreme Court rejected such an approach in the controlling Origination Clause precedent. 

I /ill led Slates i'. Miiiioz-Jdon's, 495 U S. 385 (1990). 

On October 26, 2013, SisseJ filed his petition for certiorari asking the Supreme Court to 
hear the case and reverse the D C. Circuit Sissel argues that the D C Circuit dissent and original 
panel members are both correct In pointing out the flaws of the opposing opinions The 
government’s responsive brief and Sissel’s reply were filed at the end of December, and the 
justices are scheduled to consider the case in their private conference this Friday 


.SVjuW. Concumng and Dissenting Statements on tlic Deniat of AppelUinl's Petition for Relicanng En Banc tD.C. 
Cir, 2015). fmnlable al It tlp p;w.ifiduual-ui^'dL»ciui i oitl.dL»o'^td-20I2 . 
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The Original Meaning of the Origination Clause 

In my appearance before this Subcommittee on April 29, 2014, several sections in my 
written testimony discussed how the Framers built on fundamental principles of Anglo-American 
law and Enlightenment ideals to devise structural protections to better protect individual liberty 
My prior testimony explained the original meaning of the Origination Clause based on an 
examination of British history relating to tax origination, colonial and early state practice, the 
Framers' separation of powers design, the Constitution's framing and ratification debates in 
which the Origination Clause played a critical role, and the text and context of the Clause itself 

That discussion is available for those who are interested,’ ' hut the key conclusions are 
summarized below, with a new point at the end that has been raised in recent weeks Subsequent 
sections of today’s testimony elaborate on key interpretive issues with additional textual 
observations and constitutional arguments, including many from the briefs in the Sissel case 

I The fundamental principle of Anglo-American ordered liberty that the taxing power must 
originate in the people's house in the legislature is deeply rooted in British history and 
colonial American practice 

2. The purpose of the separation of powers, both in Enlightenment thought and in the 

drafting of the U S Constitution, was not to protect government officials’ power for their 
sake, but to better protect individual liberty. Thus, structural limits on government 
officials’ exercise of power that protect individual liberty, including the requirement that 
taxes must originate in the most accountable branch of Congress, cannot be waived by 
Congress — even if both tfouses collude to do so. 

3 The Framers were especially concerned with tyranny by democracy’s "most dangerous 
branch,” the legislature. Tliis fear was heightened with regard to Congress’s tax powers 
in the new' national government because unlike the Articles of Confederation Congress, 
the proposed Congress would have an effective and compulsory power to tax That 
awesome power, though arguably necessary to correct a major weakness of the Articles 
government, would never have been agreed to without further checks and controls 

4 With regard to such taxing powers, the Framers were not content with requiring 
bicameral agreement between Houses with different constituencies within a given 
Congressional cycle. The original Constitution imposes other limitations and prohibitions 
on this most deshuclivc of domestic powers The adoption of the Sixteenth Amendment 
did not change these rules for the type of taxes previously regulated Moreover, such 
rules provide further evidence of the framing generation’s distrust for granting too free a 
hand to those who wielded the power to tax 


" Tesinnony otTodd F Ga/iaiio to (he House Judiciary' Conunittec. Subconmuucc on (lie Constiluhoii and Civil 
Justice, icgaiding "Tlie Ongiiial Meaiung of Ihc Constilunou’s OngiiuUion Clause” (.Apnl 24. 20 1 4 ). ouvlahte ul 

liUp //mill ixK'ifideeiil oufcn!,es/Sissi.‘l - >-l.trt 

'' U.S. Const, art- 1 ^ 9. cl. 4 trequinng taxes to be uniformh appoitioncd according to population). U.S. Const, ad. I 
S 4. cl 5 (pioliibitiiig taxes on goods leaving a stale). 
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5 Though U S Senators are directly elected now, the frequency of House elections and the 
smaller electoral districts was the very ground for expecting that U S Representatives 
would be more responsive to the liberties of the people fNeilher has the federal 
government argued nor has any court held that the Seventeenth Amendment alters the 
Origination Clause requirements, and for very good reasons ) 

6 The term 'Bills for raising Revenue’’ in the Origination Clause was understood broadly to 
include all ‘ money bills" or other legislation to raise money for the general treasury, 
regardless of whether they have other purposes. That phrase should be read coextensively 
with the government’s power to tax, except perhaps to e.xclude legislation that lowers 
taxes and two other narrow categories under existing court precedents 

7 Bills that create penalties or fines for the violation of a duty that Congress has a separate 
constitutional authority to impose are not "Bills for raising Revenue ” This is the right 
result under the original understanding of the Origination Clause, but it is not an 
exception to it. Those penalties simply are not taxes, so it is not an exception to the rule 
that lax bills must originate in the House. 

8 Under existing court precedents, bills that impose a special assessment, user fee. or 
similar monetary exaction for a particular program or dedicated fund and are not 
deposited in the general treasury, are not “Bills for raising Revenue" within the meaning 
of the Origination Clause There is a better constitutional rationale for cases under this 
exception — and it’s not related to the creation of special funding streams generally. A 
belter justification for upholding those assessments is that they are necessary and proper 
to the execution of another enumerated power, or more than one enumerated power ” 

9. The above exclusions and exceptions from the Clause’s coverage do not affect Sissel’s 
challenge to the individual mandate tax since it can satisfy neither one under any court 
precedent or other plausible rationale First, the individual mandate tax goes into the 
general treasury and does not fund a special program Second, the Supreme Court in 
NI-'IB clearly established that the individual mandate "tax” is not a constitutional penalty 
and is not authorized by any power of Congress apart from its power to lax 

10, “Bills for raising Revenue” include </// bills under the taxing power that raise revenue, 
regardless of whether that is their “primary purpose" or whether the bills aie also 
regulatory — since almost all tax laws have regulatory purposes. A ‘‘primary purpose ” 
element was rejected at the Constitutional Convention ’The original text of the 


Tliis ralioiiale uould bcUer explain Ihe cases cited by llie panics llial seemingly fit tins exception. In all such 
cases. Uieie xv'as n prograiu aiiiltori/cd tn au euuiiicralcd powci other than Uk: lax })oncr Tbits. Uiosc cases Uml 
satjsr)i the "special piogram fund' cxccfMioii also Mould ^ lustificd because iltc fund was i>cccssat> and proper to 
(lie execution oC the constitutional ptogtam at issue In 7 wbi ( iVv' S'aitonal Btitik v. S'cbvckvr. 167 U S. 1%. 202 
( 1$97). Congress's lc\> oii bank notes funded the coinage of tnone> and noglil also be justified under iIk Commerce 
Clause In MiHanlv- Robvrts. 202 U.$ 429, 437 ( 1906), Congress uas taxing propcn> in D C to riimncc a railroad 
pursuant to its exclusive junsdiciion ox-er legislation in tlie Disinci In I imteJ Suites XtMioz-Fhrc.s. 495 U,S. .185, 
19H ( 1 99U|. Congress imposed fees on defendants convictcrl of certain federal misdemeanors for a enme victim fund 
pursuant to its power to establish penalties for federal offenses. In contrast, tlic Supreme Court lield ilial iIk 
indi\ idual mandate tax is not iKN::essar> and propei to am oilier power of Congress otlwr ilian its power to lax. 
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Origination Clause provided an arguable purpose element: "Bills for raising money- /or 
iIk fmrp(i.w of revenue or for appropriating the same shall originate in the House of 
Representatives ” (Emphasis added ) The final version deletes the phrase ‘for the purpose 
of revenue," making it clear that any bill that raises revenue is covered The final 
language is closest to that of the Massachusetts Constitution of 17S0, with the use of “all 
money-bills” instead of "Bills for raising Revenue” in the U S Constitution 

1 1 A "primary purpose" test was also rejected by most states that ratified the Constitution in 
their state constitutions Ratifiers understood that a “primary purpose” element would 
have rendered the Origination Clause inapplicable whenever Congress wanted to evade it 
simply by declaring another purpose more dear than raising taxes. Rather than a slight 
■ parchment barrier." that would have created the effervescence of a “verbal barrier ” The 
ratification debates establish that the founding generation did not think they had erected 
an optional limitation so easily defeated with the right incantation 

1 2. Joseph Story's commentary on the Origination Clause also rejects the “primary purpose” 
test adopted by the lower court and urged by the administration to gut the Origination 
Clause Justice Story distinguished between bills that levy a tax "in the strict sense of the 
word," which are those invoicing the taxing power, and "bills for other purposes, which 
may incidentally create revenue,” which are bills that may fix a penalty or fee pursuant to 
some other congressional power To quote Sissel’s reply brief in the Supreme Court, the 
Individual mandate tax in ObamaCare "does not incidentally' raise revenue it unfy 
raises revenue, becau.se it only levies a tax ‘in the strict sense'" that Story had in mind 

1 3 Moreover, nowhere in the debates at the C onvention is there evidence that the Senate 
amendment power was understood to include the power to introduce complete substitutes 
that had no relation to the House revenue bill Indeed, the notes from the Convention 
indicate that the delegates thought the Senate's power would be rather modest Madison's 
notes quote Elbridge Gerry as arguing that the "plan [the draft Constitution] will 
inevitably fail, if the Senate be not restrained from originating Money bills."’’ 

1 4 As telling as the Convention's drafting history and debates arc in rejecting both a primary 
purpose element and an open-ended construction of what “Amendments'' the Senate 
could add to a House revenue bill, the state ratification debates are consistent, and they 
are even more important in establishing the original public meaning of the Clause The 
understanding of the people is reflected in the explanations by delegates to state 
conventions regarding the degree of security the Origination Clause would provide 
taxpayers, and those statements were not challenged by others opposed to ratification, 
George Mason, the leading opponent of ratification in Virginia, conceded that the 
Origination Clause only allowed the Senate to make minor changes to correct errors that 
would prevent passage.'^ and as such, he never raised the Senate’s role in amending lax 


'*Snael. Reph Brief in Support of Pculion for Writ of Certioron al 8(S, O,), uvtittuhU at I mp 'Vaoo yl/Ob lJ 1 b'U 
Bnefof Scnalors Conn il. Cniy, and Lee as Ainici Cunae at 6. (w.s.w/. No 15-543 tS. Cl Nov 23, 2(115) tquoUiqi 
Madison, Notirs on liie Dcbdlcs m the Federal Comciilioii of 1787,o( 44S (Nc^\ Yodc. Norton & Co., Inc.. I%U)) 
Bncf of Center for Constituiional Junspnidcncc as Amicus Curiae al 20. Slssi'J v. JIHS. 760 F .ld 1 (D.C Cir 
20l4)(No. 13-5202) Idling Farlmid. 2 Records ofFedcralCoitNcniion 27.^ (Aug. 13. I7R7». 
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bills as a reason for concern with the Constitution Tellingly, the government has cited no 
instance where anyone read the Senate's amendment power broadly 

1 5 A revenue bill does not "originate" in the House if the only thing that originated in that 
body is a House bill number, followed by text that is unrelated to the bill that was 
enrolled by the House and transmitted to the Senate (See elaboration. Infra ) 

1 6, A permissible amendment by the Senate to a House bill that raises revenue within the 
meaning of the Origination Clause must at least be germane to the original House bill 
under controlling judicial precedent and to give any meaning to the word “amendment '' 
Perhaps more should be required than mere germaneness to restore the original 
understanding of the Clause, including that such amendment be limited to a correction oi 
change that does not alter the basic House measure in significant ways. 

17 Justice Joseph Story's Commentaries are even more conclusive on the scope of the 
Senate’s amendment power Story wrote that such amendments would allow “slightj] 
modifications" as might be "required . to make [the House bill] either palatable or 
just He also suggested that "an amendment of a single line might make it entirely 
acceptable to both Houses " W Thus, the founding era’s most fantous expositor of the 
Constitution explained that the Senate’s scope of permissible amendments to a House 
revenue bill was limited to "slight modifications’’ that might amount to "a single line of 
text’’ not the gut-and-complete-substitute of 2076 pages of text 

IS. Whether a Senate amendment is germane to a House bill that raises revenue is justiciable 
in the courts Not only did the Supreme Court and other courts implicitly and explicitly so 
hold, but the absence of a germaneness or similar requirement would render the 
Origination Clause meaningless The High Court also has emphasized that the detailed 
procedures to enact a law set forth in the Constitubon must be scrupulously followed. 

See. e.g., ISfS v. CIkuUhi, 462 U S 919 (1983) (striking down over 160 one-house or 
committee veto laws) Finally, the Supreme Court has explained that the line-drawing 
issues involved in Origination Clause cases are not unique, and more importantly, must 
be policed to enforce the individual right at issue 

19. Whether an amendment is germane to another bill may sometimes involve close 
questions There are various ways for the House and the courts to deal with such 
situations, ranging from applying a presumption for liberty to one that defers to Congress 
(those options arc discussed later), but the Senate Health Care Bill gut-and-completc- 
substitule approach does not present a remotely close question It is an extreme example 
of a non-germane "substitute" instead of a constitutional amendment. 

20 A technical correction bill which changes the way an unconstitubonal tax is calculated 
for some individuals does not cure the previous Origination Clause violation, even if the 
technical correction bill originates in the House 


I Joscphsior\.CoMMENT.u«rsoNirtr;CoNsrm''iioNOF iHi' UNrmoS'r.str.s. at H74 (McKillc M BipcJo» ed 
5lti ed 10941. quoted m .Xnnens Bncf of Comer for CoitslUiiiioiial Junspnidericc ai 20 
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The following sections elaborate on the most important of these conclusions, including, 
that a "primary purpose" exception to the rule that taxes must originate in the People's House has 
no support in the Constitution's text, history, judicial precedent, or logic; that H R 3590 was not 
a bill “for raising Revenue" that the Senate could amend with other taxes, that even if HR 3590 
were a bill for raising revenue, the Senate's complete gut-and-substitute maneuver was not 
germane to the House bill, and thus, not a constitutional “Amendment " 

A “Primary Purpose” Esceplion to Tax Origination in the House Is ,A-texlual, A-hislorical. 
Judicially I'nprccedented. and Would Effectively Gut the Origination Clause 

It lakes an extraordinary misreading of the Constitution’s text, drafting history. Justice 
Story’s Commentaries, and judicial opinions to create the sweeping "primary purpose” exception 
to the Origination Clause. Judge Kavanaugh’s lengthy dissent for himself and three other judges 
of the DC Circuit provides an excellent discussion of many such issues, but additional reasons 
are contained in Sissel’s petition for certiorari and reply briefin the Supreme Court The 
following excerpt is from Sissel’s reply brief, pages I -5, with most citations omitted"' 

The (D C Circuit panel] reason(ed] that because the PPACA as a whole had the "primary 
purpose” of overhauling the nation’s health insurance industry, it was not a bill for 
raising revenue, and was exempt from the Origination Clause, regardless of how many 
taxes it might include, or how revenues from them are spent 

As the Dissent below wanted, this new test creates “a broad new exemption" under which 
even “commonplace bills" that have always been seen as bills for raising revenue arc 
immune from the Origination Clause. This means the Senate could originate taxes by 
simply characterizing them as having "weightier non-revenue purposes.” For example, 
the Senate could originate a gasoline tax by embedding it in a bill that senes broader 
environmental goals 

The Opposition does not try to allay these concerns Instead, it suggests that (courts) need 
not enforce the Clause because the House can refuse to adopt bills it considers 
unconstitutional Yet Untied Slates v. Miiintz-h'lores. 495 U S. 385, 393 (1990). rejected 
that argument, holding that the House’s power to reject unconstitutional bills “[docs] not 
justify the Government's conclusion that the Judiciary has no role to play in Origination 
Clause challenges " 

The Government also ignores the test described in Mimor-Nores, 495 U S. at 399-400, 
which exempts legislation from the Clause only if it raises money for a specific program, 
and connects the program’s payers and beneficiaries. Instead, it relies on statements in 
Senate rule books, that are not reliable guides for interpreting a constitutional provision 
that secures the House's prerogatives — and on an out-of-context reading of an 
extrajudicial statement by Justice Joseph Story: that the Clause applies only to "bills 
(that) levy taxes in the strict sense of the words, and not . bills for other purposes, 
which may incidentally create revenue” Correctly understood, that statement supports 
Sissel’s position, not the Government's. . 


^^Stssei Reph Bncf in Siippon orPeliuoii foi W'nl of Coitiomn. avtiilahle ut littD..^/noo.iiI ObHlEtl . 
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This case involves "a serious constitutional question about one of the most 
consequential laws ever enacted " * * ♦ [The] tax on people who do not purchase 
health insurance . is collected by the I R.S through the ordinary process of taxation, 
and the revenues are deposited into the general treasury for Congress to spend however it 
chooses PPACA does not create a "particular governmental program" or “raise[] revenue 
to support that program." Miino 2 -Flores. 4‘)5 U.S at 398. and there is no “connection 
between [the] payor and [any] program," hi. at 400 n 7 PPACA therefore does not 
qualify for the exception detailed in Munoz-I 'lores. Neheker, and other cases 

Nor did the court below hold otherwise. Instead, it established a new exception to the 
Clause — one wide enougli to swallow the clause whole Under that rule, any statute — no 
matter how lengthy, no matter how many subjects it relates to or taxes it includes — is 
exempt if its “primary purpose.” is something broader than the raising of revenue 

This test allows the Senate to easily evade the origination requirement through a simple 
labeling game It also undermines the democratic values the Clause was meant to serve, 
by “upset[ting] the longstanding balance of power between the House and the Senate,” 
encouraging lawmakers to describe proposed legislation in non-specific terms, and to 
embed controversial taxes in large, unreadable omnibus bills. The Origination Clause was 
adopted to ensure that the taxing power remained as close as possible to voters. The 
“primary purpose of the whole” lest allows that power to be wielded by the branch of 
government least responsive to voters — the Senate, which is never wholly replaced, and 
whose members serve longer terms than the President — and in a manner that will reduce 
democratic accountability still further 

That test also deputizes judges to determine the amorphous “primary purpose" of a 
challenged statute, a nearly impossible task when the statute involved is "a huge act with 
many provisions that are completely unrelated " That test therefore maximizes judicial 
discretion to determine Congressional purposes — a far more subjective approach than the 
objective test established in Miiiinz-I 'lores 

The court below ignored the objective fact that Section 5000A levies a tax in the strict 
sense of the words [as Justice Story meant it], and established a test that invites judges to 
decide what Congress generally meant to do when it passed a bill over 2,000 pages long, 
containing provisions regarding all manner of difTerent subjects The “primary 

purpose" test gives the Senate a simple means to evade the Clause, and invites judges to 
ignore what Congress did. to pursue what they think Congress meant to do 

Sissel's reply brief at pages 6-9 also contains a caretbl. contextual, and dispositive reading of 

Joseph Story's commems on the Origination Clause that the government shamelessly distorts. 

Properly understood. Story's views strongly support the original public meaning of the 

Origination Clause in this testimony and render ObamaCare unconstitutional 


II 
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The Serviee Members Hume Ownership Tax Act Was Not a “Bill|l for raising Revenue” 
Within the Meaning of the Origination Clause 

Since a 2076-page bill with over a dozen large taxes (at least one of which is only 
constitutional as an exercise of Congress’s tax power! is not immune from Origination Clause 
requirements, such a bill must satisfy tsvo conditions. There first must be a bill that originates in 
the House that would ”raise[] Revenue" within the meaning of the Clause. The SMHOTA bill 
does not quality Provisions that help establish "budget neutrality" under congressional budget 
rules are not the same as actual taxes or revenue within the meaning of the Constitution 

The first four sections of SMHOT A include the title and tax rci/iiclioii provisions. The 
two sections of SMHOTA that help offset the tax reductions, and the only ones that could 
arguably be tax increases, are the last two provisions of the six-page bill amounting to about 10 
lines of text Section 5 increased filing penalties from $89 to $1 10 for corporations that failed to 
file certain tax returns. But that is plainly a penalty or fine, which is not a tax under the Supreme 
Court’s construction of the Origination Clause Penalties for not filing tax returns are identical 
to penalties or fines for violating some other law Congress has the power to enact. In contrast, 
the individual mandate payment is the underlying tax — and the Supreme Court held it is not a 
constitutional penalty for anything else 

SMHOTA section six would have accelerated the amount of "estimated tax” that certain 
corporations have to pay It may have a positive budgetary impact in a particular accounting 
period under congressional budget laws, but it is not an increase in the tax rate or total revenue 
A helpful analogy in Chairman Franks's amicus brief in the D C Circuit is a bill changing the 
tax filing date from April 1 5 to April 1 for income tax earned in the previous calendar year.** 
That may have a positive budgetary impact for a particular accounting cycle and a negative one 
in another cycle, but it would not be a tax increase for any year 

Thus, there is no reasonable ground to argue that SMHOl'A was a bill to raise revenue 
The government relies heavily on the fact that SMHOTA did have tax provisions, which is 
insufficient, and they confiate positive budget impacts with taxes That may confuse thase who 
don't focus on the details or are reluctant to overturn a central provision of ObamaCare Judge 
Kavanaugh’s almost cryptic acceptance that SMHOTA was a bill for raising revenue within the 
meaning of the Origination Clause is not convincing because it does not address or resolve most 
of the key issues The Supreme Court should hear the case in part to decide whetlier bills that cut 
taxes and only raise non-tax penalties and fees are bills that raise revenue under the Clause. 

If such bills do qualify, then most bills in the House Budget Committee and the Ways and 
Means Committee would be identical for Origination Clause purposes, since both affert receipts, 
even if only one drafts tax bills The elaborate jurisdictional distinctions that have developed 
between those committees over the decades would be without a constitutional significance This 
House knows otherwise. Tax bills have a direct impact on citizens, and those that incnuixe taxes 
raise special concerns it is only those that raise taxes and originate in the House that the Senate 
can conceivably amend without running afoul of the Origination Clause. Because SMHOTA was 


Petition for Writ of Ccrtioran at t..Si.eve/ {S. Cl.); St'lB v. Sehetius. 132 S. Cl. 256r>. 2599 (2til2) ( VJ*V/#) 

*'.Vee Brief of Rep. Franks, rial, os Amici Cunno at 24. .Visw/v. HUS. 760 F -Id 1 (DC. Cir. 2014) (No 1.3-5202) 
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nol a bill for raising revenue, the Senate could not constitutionally “amend" it, even with a 
germane amendment, to Institute a single new tax 

Even ifSMHOTA Were a Revenue Bill, the Senate Health Care Bill Is Nol Remotely 
Germane to It, and Thus, Is Nol a Constitutional Amendment to a House Passed Bill 

In f’/iiil f. Slone Tracy Co., 220 U S. 107 (1997). the Supreme Court recognized that a 
Senate '•Amendment" must be germane to the revenue bill that originated in the House for it to 
be constitutional. That was a correct and necessary construction of the Origination Clause, 
without which the Clause would effectively be meaningless The contrary construction of the 
Origination Clause (without a germaneness requirement) is analogous to expansive readings of 
the Commerce Clause that the Supreme Court rejected in IhiiieJ Slales v. Morrison. 529 U S. 
598 (2000) and NFIH The Court in Morrison and STIB properly dismissed an interpretation of 
the Commerce Clause that would render the enterprise of enumerated powers meaningless 

If the Senate simply had to wait for any House bill, or even any House bill that actually 
raised revenue, and then could constitutionally substitute any tax bill of its imagination, then the 
Origination Clause would only be a waiting game. Even in the late Eighteenth Century, that wail 
would not have been very long But in modem lime.s. that interpretation of the Origination 
Clause would render it a dead letter. Constructions of constitutional clauses that render them 
empty, especially clau.ses that were actively discussed during the ratification debates, are an 
insult to the framing generation and any rational judicial system 

The district court opinion in Si.vtel and some government briefs advance an alternative 
argument that would render “geniianeness” an empty concept According to that approach, all 
that might be required is that both bills be about taxes, or perhaps both have the word "tax" in 
them This, loo, would render the Clause a mere waiting game, and it is equally an insult to any 
legal system bound by a written Constitution 

The Meaning of the Word “Amendment" Is Nol Inrinilely Malleable 

Whether germanencss or a more stringent inquiry is proper, both the courts and Congress 
must give some meaningful construction to the Origination Clause’s limitation that the .Senate 
may only propose “Amendments" to House revenue bills. Focusing on the common 
understanding of that word, the Senate Health Care Bill is simply not an "amendment" to a short 
military housing bill The complete gut-and-substitute procedure employed by the Senate might 
be constitutional with regard to other bills (depending on the content of the original bill and the 
content of the complete substitute) but not as employed to pass ObamaCare 

At bottom, the only part of the Senate Health Care Bill and its 20 or so hislorically-large 
tax increases that originated in the House is the House bill number One important historical fact 
helps explain why that is nut enouglt. The use of such House designations and bill numbers did 


" Ser L'niieilliiuics i .Mamsim. i2‘) U.S 50* 610(20(10). ,V77B 132 S Cl m 2573 


13 



30 


not exist at the time of the Framing or for 30 years thereafter ‘‘ Accordingly, something is 
seriously wrong with the position that a legitimate "amendmenf ' within the constitutional sense 
can retain nothing of the original bill but that numerical designation which did not exist and had 
no conceivable significance to those who ratified the 1 787 Constitution 

The original panel members of the D C Circuit agreed that the term “amendment’’ was 
not infinitely malleable and that the Supreme Court had instructed courts to reasonably construe 
and police the requirements in the Origination Clause As any faithful textualisi understands, 
words must be given the ordinary meaning of those who enacted the text at issue Accordingly, 
an “Amendmenf’ may improve or augment the original, but it must retain some substantial 
portion of the original 

Ordinary English speakers would not think that the complete destruction of a house and 
the erection of a massive skyscraper at the same address was an "amendmenf to the house They 
would not think that a novel with the same catalog number as an earlier book on a difi'erent 
subject was an "amendment" to the earlier book, even if produced by the same publisher 
Completely unrelated substitutes are not “amendments" in any reasonable meaning of that term 

Using these hypotheticals. consider also how English speakers from the late Eighteenth 
Century to the present would use the terms "originate’' as applied to the following facts 

• If someone a.sked who “originated" the construction of the skyscraper on 222 Main 
Street, no one would plausibly respond that it was the homeowner who transferred his 
property to the skyscraper developer Even if he knew it was possible his home would 
be destroyed, no one would say he “originated" it 

• If someone asked who "originated’’ the plot in the novel with the card catalogue 
number E-3303, no one would plausibly respond that it was the author of the 
children’s math workbook that previously was designated catalogue number E-33()3, 
even if the same institution produced both books, and the novel was only made 
possible because of the termination of the math workbook 

The ultimate Origination Clause inquiry (assuming there is a House revenue bill) is a 
content-based one What is fairly asked in the Origination Clause context and the above inquiry 
about the origination of a literary idea is who originated the basic elements of the text (or lax 
scheme) at issue, not its numeric designation If one asks whether Shakespeare originated the 
central plot design of "West Side Story,” the answer might be yes. unless one answers that 
Shakespeare borrowed it from an Italian story But it would be irrelevant to answer the content- 
based question by looking at the type of binding or catalogue number 


As Ilic Library of Congress iclntcs "Tlie scqucnliai mimbcnn^ ofbiUs Toi ctich session of Coiigtcss l)cguit in Uic 
House (lie i5lti Congress (1iH7) orxl m Servile >\ith the 3U(h Congress (1847).** As-aiUthle at 
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The Geriiiaiieness Requirement Is, and Musi Be, Justiciable in the Courts 

Earlier in the ,SV.v.ve/ litigation, the government argued that the “germaneness” of a Senate 
Amendment to a House revenue raising bill (assuming SMHOTA was one, which it is not) is 
committed to the political branches and would be improper for the courts to second-guess 

There are three problems with this defense. First, the government misreads language from 
liaiiiey v. lliiiti'J Shilei. 232 U S 3 10, 317 (1914) that cautions courts from entering the 
gemianeness fray, including reliance on an “enrolled bill" doctrine that is no longer good law 
Lower couns after Kaimy did not read that concern as a holding, prohibiting their consideration 
of the germaneness question Indeed, many federal appellate courts have not only continued to 
examine the germanencss question but have expressly held it to be justiciable ^ 

Second, the government could advance an analogous argument in defense of a campaign- 
finance law the Congress thinks is not a restriction on free speech, and those First Amendment 
questions are a lot harder than the facts in Sisse! Like the guarantee of free speech, the 
Origination Clause guarantees a deeply -ingrained, mimjiial right (which may rise to the level of 
a fundamental right that is essential to Anglo-American ordered liberty) and not just a political 
prerogative of House members to enforce or not as they choose As the previous sections 
indicate, a bar on judicial enforcement of the germaneness question or even great deference to 
Congress would effectively render the Origination Clause an empty promi.se 

Third, even if the government’s reading of liuiney were ever the law, the Supreme Court 
ruled in 1990 that the House cannot acquiesce in a violation of the Origination Clause; indeed, 
the courts have an obligation to resolve disputes about its violation ^ The “non-justiciability" 
argument was forcefully advanced by the government in Munoz-Florez The High Court did not 
expressly address the germaneness issue because it upheld the assessment on other grounds (the 
special assessment was not a lax subject to the Clause), but it did not disturb the Ninth Circuit’s 
holding that the germaneness issue was justiciable The rest of its opinion left little doubt that all 
issues relating to a violation of the Origination Clause were justiciable; “We conclude initially 
that this case does not present a political question and therefore reject the Government's 
argument that the case is not justiciable " hJ. at 3S7 

As for the concern expressed in Ramey, mo-sl House and Senate rules are not proscribed 
by the Constitution and most don't directly affect the individual rights of the people, and thus, 
the House and Senate are free to amend those types of rules almost any way they choose, so long 
as they don't violate due process or some other constitutional guarantee The content or 
operation of these types of rules is not justiciable in the courts, pursuant to the power of each 
House to determine their own internal rules of procedure" and the political question doctrine 

However, the Supreme Court has made it clear, and rightfully so. that the House and 
.Senate cannot vary from the “single, finely wrought and exhau,stively considered, procedure" of 


^ See Pciilioii for Wnl of C'cUioran at 28-31. Sisset. No. t5-543 tS. Ct.) tcitiuit applicable cases) 
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bicameral passage and presentment to the President set forth in Article I § 7, cIs 2-3 ^ A 
violation of those constitutional procedures for the passage of legislation is justiciable. Nor can 
the House of Senate engage in artifices to avoid those constitutional requirements. The House 
may pass a rule that "deems" a bill to have been so read for the third time, since that does not 
implicate any constitutional provision But the House could not pass a rule that "deems" a mere 
majority vole to be a 2/3 vole for purposes of overriding a presidential veto The 2/3 requirement 
is a substantive one with a meaning that can't be satisfied by fake formalisms. The courts must 
remain open to adjudicate a violation of a rule of procedure established in the Constitution 

Nevertheless, this House has a right and obligation to enforce the Clause as well because 
the origination of money bills is also a prerogative of this body, and because it has a strong 
imcresi as the People’s House to protect the liberties of the tax-paying public. Moreover, it will 
more acutely suffer the voters' rebuke if it does not enforce this protection of liberty As 
Chairman Franks’s amicus brief in the DC Circuit notes, the result of the 2010 congressional 
elections is a perfect example of how the voters will react if the Origination Clause is violated 
There was no more dramatic turnover of House control since the 1938 election, more than 70 
years before And the party that lost control and those numerous scats was the one that voted 
overrvhelmingly for one of the nation’s largest tax increases, in violation of at least the 
Origination Clause 

Yet. because the Origination Clause is ultimately a protection of individual liberty, it 
would not matter if the current House endorsed the Origination Clause violation or if it did so 
with regard to a petty bill that no significant number of voters would care deeply about Any 
citizen adversely affected would have standing to sue, and the courts would be required to hear 
and decide the case. They should have no hesitation doing so in the face of vociferous arguments 
that the House has a blue slip procedure that should have been employed 

In Sisxel. the government also argues that the 2076-page Senate Health Care Bill was 
gemiane to the six-page military housing bill because both involved taxes Ordinary Americans 
know the contrary is true, and when they hear such an argument they rightly suspect the 
administration has something to fear from careful Supreme Court review If the substitution of 
ObamaCare is germane to SMHOTA. then the Origination Clause is a dead letter 

The reported statement from .Senate Majority Leader Harry Reid’s counsel indicates how 
cavalierly some functionaries view the Origination Clause requirement. In her vierv, the Senate 
need only wait for the House to pass one tax measure and then anything goes: "(Bjasically, we 
needed a non-controversial House revenue measure to proceed to, so that is why we used the 
Service Members Home Ownership Tax Act It wasn't more complicated than that As an 
aside, hijacking a non-controversial bill and substituting a higlily controversial one is more 
offensive to the constitutional principles at stake, not less But with due respect to Ms. Leone, it 
is more complicated than she belieses it to be to circumvent the Constitution's protections of 
individual liberties. The courts and this House should ensure that is so. 


462 U S otWl 
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Should (be Courts Defer to Congress on Gerinaneiiess In Close Cases? 

The extreme giil-and-complele-subslitute process used to strip a military housing (ax 
credit bill and enact massive, unrelated healthcare tax increases Is not a close case under the 
Origination Clause Even in much closer cases, it is not clear that courts should deter to the 
House's and Senate’s presumed judgment regarding germaneness for sev eral reasons. There are 
at least three plausible standards of review the courts could adopt on the germaneness issue: 

• The text and purpose of the Origination Clause protect an individual right, analogous 
to individual rights guaranteed in the First Amendment Thus, the courts and 
Congress should apply a presumption in favor of liberty and require the government 
to prove the constitutionality of the law that reasonably has been placed in doubt 

• The courts could show no deference or presumption either way 

• The courts could fashion a rule of congressional deference in close cases, particularly 
if the matter was debated in the House and voted on by its Members who would 
suffer more direct injury for a violation of the Origination Clause 

This last option leaves minority inieiests unprotected should House Members conclude that they 
would be unlikely to .suffer electoral consequences for “soaking the rich " Thus, the first and 
second alternatives have a firmer constitutional foundation 

Conclusion 


In Robert Bolt's play. /I Man for AH Seaxom, St. Thomas More rebukes his son-in-law 
Roper for his willingness to bend the law for what he believes, and might even be, a just end He 
explains to Roper that he should give the devil due process of law lest the thick forest of law be 
rendered a w'asleland when the tables were turned and the devil came after him “ Those who 
twisted the legislative process to pass the President's signature healthcare law violated the House 
origination requirement to achieve what they consideied a great end. Even if their goal was 
noble, our written Constitution and the protection of individual rights it guarantees is far more 
important 


^ Roben Boll. .-I ,\Am (Bloomsbtio New Yoik. tVtiOi 
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Mr. Franks. And thank you, sir. 

I now recognize our second witness, Ms. Wydra, and make sure 
that microphone is on. 

TESTIMONY OF ELIZABETH B. WYDRA, CHIEF COUNSEL, 
CONSTITUTIONAL ACCOUNTABILITY CENTER 

Ms. Wydra. Good morning. Thank you. Chairman Franks, Rank- 
ing Member Cohen, and Members of the Subcommittee, for inviting 
me to testify today. It’s a pleasure and an honor. 

As the Chairman noted, the Origination Clause provides that all 
bills for raising revenue shall originate in the House of Representa- 
tives, but the Senate may propose or concur with amendments as 
on other bills. As the tax and history of the Constitution make 
clear, this provision was intended to strike a careful balance be- 
tween the two Houses of Congress, giving the House the exclusive 
authority to propose legislation affecting the Nation’s purse strings 
while ensuring that the Senate retained the right to amend such 
legislation, just as it could amend all other bills. This includes the 
strike-and-replace method of amendment used by the Senate in the 
ACA, as has been discussed, and more generally, since the found- 
ing. As Thomas Jefferson explained in his Manual of Parliamen- 
tary Procedure he wrote for the Senate in 1801, “Amendments may 
be made so as to totally alter the nature of the proposition. A new 
bill may be engrafted by way of amendment on the words, be it en- 
acted.” Does the existence of the strike-and-replace amendment 
method of Senate amendment contemplated in the second half of 
the Origination Clause mean that the power given to the House in 
the first half of the Origination Clause to originate revenue bills 
has no meaning? Absolutely not. But don’t take my word for it, 
even though I appreciate Mr. Gaziano’s kind words. 

Let’s listen to James Madison. At Virginia’s ratifying convention, 
he noted that even though critics said that the Senate could strike 
out every word of the bill except the word “whereas” or any other 
introductory word and might substitute words of their own, the 
clause nonetheless kept the Nation’s purse strings in the hands of 
the House because the House was free to reject the Senate’s 
amendments to revenue bills. And in the Federalist Papers, Madi- 
son emphasized the importance of the Origination Clause by noting 
that the House had the power to propose as well as refuse when 
it came to the power of the purse. The Origination Clause thus 
makes the House the first and the last word on all revenue bills. 

Throughout history, the House has defended its constitutional 
prerogatives with vigor, mostly through the blue-slip process 
through which violations of the Origination Clause are raised and 
remedied. 

My written testimony goes through in greater detail the original 
meaning of the Origination Clause, so for now, I will turn to the 
legal challenges claiming that the Affordable Care Act violates this 
clause. Every judge to have considered the merits of this claim on 
the merits has rejected it. As stated plainly by conservative super- 
star Judge Brett Kavanaugh of the D.C. Circuit Court of Appeals, 
the Affordable Care Act complied with the Origination Clause. As 
he went on to write: The act, in fact, originated in the House, as 
required by the clause in H.R. 3590, which was itself a bill to raise 
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revenue, and although the original House bill was amended and its 
language replaced in the Senate, such Senate amendments are per- 
missible under the clause’s text and precedent. 

Reinforcing the wisdom of these judges who have found that the 
ACA complied with the Origination Clause, it is important to note 
that at the time the ACA was making its way through Congress, 
no blue-slip objection was made on Origination Clause grounds in 
the House, despite vocal and vigorous opposition by many critics of 
the bill, some of whom are here today, on numerous other grounds. 

The fact that no Member of the House filed a blue slip on the 
Origination Clause ground is not constitutionally dispositive of the 
issue, but it does confirm what the application of constitutional text 
and history and court precedent show, that the ACA was enacted 
consistent with the requirements of the Origination Clause. 

As both a citizen and a constitutional lawyer, I applaud the Com- 
mittee’s interest in the vitality of the Origination Clause. I also 
would applaud a hearing on voting rights. The right to vote is a 
foundational right in our constitutional democracy, and I am grate- 
ful for the opportunity today to talk about the original meaning of 
this important provision of our Constitution. But the clause re- 
mains strong. Today the House remains as it has since the found- 
ing, the first and last word on all revenue bills, and it continues 
to defend its constitutional prerogatives through the blue-slip proc- 
ess when any Senate bills that might arise infringe on its Origina- 
tion Clause authority. 

The fact that no one filed a blue slip to try to stop the ACA on 
Origination Clause grounds is not because the clause has lost its 
constitutional teeth. It’s because there’s no constitutional defect in 
the act in the first place. 

Thank you again, Mr. Chairman, and Members of the Sub- 
committee. I look forward to your questions and a great discussion 
today. 

[The prepared statement of Ms. Wydra follows:] 
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I would like to thank the Subcommittee for Inviting me to assist its members and 
their colleagues in considenng Ihe onginal meaning of the Origination Clause While 
the Clause is. of course, always relevant to the daily practices of Congress, the 
Supreme Court will soon consider the Clause as well, when it decides whether to grant 
a petition for a writ of certioran raising an Origination Clause challenge to the Patient 
Protection and Affordable Care Act (ACA) (S/ssef v Department of Health & Human 
Services et at. (15-543)) 

I served as counsel in a similar Ongination Clause challenge to Ihe ACA. Hotze 
V Bunt/ell. representing Congressman Sandy Levin. Ranking Member of Ihe House 
Ways and Means Commlllee. and Senator Ron Wyden, then-Chair of Ihe Senate 
Finance Committee ' I have also spoken extensively about the Affordable Care Act 
since Its passage in public debates, on academic panels, and in the media I served as 
counsel in King v Bunnell to members of Congress who were current and former 
leaders of Ihe committees that crafted the ACA, and the House and Senate leaders who 
melded the respective committee versions into the bill that was ultimately enacted as 
well as members of state legislatures who served during the period when Iheir 
governments were deciding whether to create their own Exchanges under the ACA ’ I 


’ BnelAnVa Curiae of Congressman Sandy Levin, Ranking Member, House Ways & Means 
Committee and Senator Ron Wyden, Chair. Senate Finance Committee, m Suppon of 
Appellees & Affirmance, Hotze v Buiwell. No 14-20039 (5'" CIr.). available at 
http./rtheuscanstilutionoig/sltesAJefaultAitesA>nefsA^AC_Amicus_Hotze_v_Burwell.prtf 
‘ Bnef Amla Cunae of Members of Congress & Stale Legislatures m Support of Respondents 
King V Bunnell. 135 S Cl 2480 (2015), available al 
htlp.//ltieu5constitution.org/sttesrdefautt/r)les/bnefs/King_Amicus_Bnef pdf 
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also served as counsel to state legislators in NFIB v. Sebelius.^ And I testified on the 
legality of the of the tax credits at issue in King v. Burwell before the Senate Judiciary 
Committee, Subcommittee on Oversight, Agency Action, 
Federal Rights and Federal Courts, on June 4, 201 5. 

I am currently Chief Counsel of the Constitutional Accountability Center, a public 
interest law firm, think tank, and action center, dedicated to realizing the progressive 
promise of our Constitution. 


Introduction and Summary 

The Origination Clause of the Constitution provides that ‘'[a]ll Bills for raising 
Revenue shall originate in the House of Representatives; but the Senate may propose 
or concur with Amendments as on other bills." U.S. Const, art. I, § 7, cl. 1. When the 
Framers gathered in Philadelphia in 1787 to draft the new national charter, they debated 
at length the precise balance of power that should exist between the House of 
Representatives and the Senate. The Origination Clause was critical to the balance 
that was struck, giving the important prerogative to propose bills that would affect the 
national treasury to the House of Representatives, but ensuring that the Senate would 
retain broad power to amend such legislation. Throughout our nation’s history, the 
Senate has exercised this power, at times striking in whole the text of bills that 
originated in the House and replacing the stricken language with new text, and the 
Supreme Court has recognized that the Senate has a broad power to amend bills 
consistent with the requirements of the Origination Clause. 

The Sissel and Hotze plaintiffs claim that two crucial provisions of the ACA 
violate the Origination Clause: 1) the ACA’s requirement that individuals who are not 
otherwise exempted from the law’s coverage maintain “minimum essential coverage” or, 
in the alternative, pay “a penalty with respect to such failures”;** and 2) the requirement 
that, if a large employer has at least one employee who would qualify for a tax credit or 
cost-sharing reduction through purchase of an insurance plan on the individual market, 
the employer “offer its full-time employees ... the opportunity to enroll in minimum 


® Brief Amici Curiae of State Legislators from All Fifty States et al. Supporting Petitioners, U.S. 
Dep’t of Health & Human Servs. v. Florida, 132 S. Ct. 2566 (2012), available at 
http://theusconstitution.org/cases/briefs/us-department-health-human-services-v-florida-florida- 
v-hhs/supreme-court-amici-brief; Brief of Am/c/ Cunae of State Legislators from All Fifty States 
et al. in Support of Defendants-Appellants, U S. Dep’t of Health & Human Servs. v. Florida, 648 
F.3d 1235 (1 1th Cir. 2011), available at http://theusconstitution.org/cases/briefs/us-department- 
health-human-services-v-florida-florida-v-hhs/1 Ith-circuit-amici-brief; Brief of Amici Curiae State 
Legislators in Support of Defendants, Florida v. US. Dep't of Health & Human Servs., 780 F. 
Supp. 2d 1256 (N.D. Fla. 201 1), available at http://theusconstitution.org/cases/briefs/us- 
department-health-human-services-v-florida-florida-v-hhs/fiorida-district-court. 

“26 U.S.C. §5000A (2010). 
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essential coverage under an eligible employer-sponsored plan” or be assessed a 
payment.^ This claim is wrong. The enactment of the challenged provisions of the ACA 
was consistent with the Origination Clause’s requirements because the ACA originated 
in the House as H.R. 3590, the Service Members Home Ownership Tax Act of 2009, 
and was subsequently amended by the Senate to become the ACA. H.R. 3590 was 
plainly a revenue-raising bill within the meaning of tine Origination Clause because it 
was a tax bill that would have raised revenue for the government. Although the Senate 
struck all of the text of H.R. 3590 except its enacting clause and replaced that language 
with the text of the ACA, that amendment was consistent with the careful balance the 
Framers struck in the Origination Clause when they provided that the Senate could 
“propose or concur with Amendments as on other Bills.” 

The House has historically guarded its prerogatives under the Origination Clause 
through the “blue slip” resolution process, which allows any Member to object to a bill 
that the member views as inconsistent with the requirements of the Origination Clause. 
Yet no member raised a blue-slip objection to the ACA. Similarly, no member of the 
Senate used that chamber’s procedure for formally enforcing the Origination Clause, 
which would have entailed raising a point of order on the Senate floor. While the 
absence of any formal contemporaneous objection by members of Congress may not 
be dispositive of the constitutional question, it does further support the argument that 
the ACA satisfies the requirements of the Origination Clause. 

Pursuant to the Origination Clause, the Constitution Vests the House with 

Sole Authority To Propose Bills for Raising Revenue, While Retaining 
the Senate’s Authority to Amend As With All Other Bills 

As noted above, the Origination Clause provides that '‘[a]ll Bills for raising 
Revenue shall originate in the House of Representatives; but the Senate may propose 
or concur with Amendments as on other Bills.”® As the text and history of the 
Constitution make clear, this provision was intended to strike a delicate balance 
between the two houses of Congress, giving the House of Representatives, the body 
that would most directly represent the people, the exclusive authority to propose 
legislation affecting the nation’s purse strings, while also ensuring that the Senate 
retained the right to amend such legislation just as it could amend other bills. 

The notion that the responsibility for raising revenue should rest with the organ of 
government most directly accountable to the people, so as to prevent arbitrary and 


/d. §4980H. 

U.S. Const, art. I, § 7, cl. 1. 
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Oppressive taxation, has roots dating back to fourteenth-century England/ Following 
this tradition, when the colonies declared their independence from England (in large part 
because of the unjustness of the taxes imposed under British rule), many of the 
colonies incorporated into their constitutions origination clauses that codified the English 
rule/ 


By the time the Framers convened in Philadelphia to draft our national charter, 
the belief that the authority to propose revenue bills should rest exclusively with the 
body most directly accountable to the people was deeply held. As Elbridge Gerry of 
Massachusetts explained, “It was a maxim, that the people ought to hold the purse- 
strings.”^ Benjamin Franklin agreed that “money affairs” should “be confined to the 
immediate representatives of the people. Indeed, the desire to codify this principle in 
the new national charter was so important to some delegates that “they were willing to 
jeopardize the entire Convention rather than surrender on the issue. 

Despite the importance many attached to the Origination Clause principle, the 
need for the provision — and its specific parameters — were nonetheless the subject of 
considerable dispute at the Convention, in large part because it was a key provision in 
the contentious debate between large and small states about the respective powers of 
the House of Representatives and the Senate. As originally proposed, the Origination 
Clause would have provided that “[a]ll money bills of every kind shall originate in the 
House of Delegates, and shall not be altered by the Senate.”^^ But withdrawing power 
from the Senate so completely drew strong opposition, notably from James Madison. 


1 William Blackstone, Commentaries 168-69 (explaining why revenue bills were required to 
originate In the elected House of Commons): see Rebecca M. Kysar, The ‘Shell Bill' Game: 
Avoidance and the Origination Clause, 91 Wash. U. L. Rev. 659, 665-66 (2014) (same). 

® Jonathan Rosenberg, The Origination Clause, the Tax Equity and Fiscal Responsibility Act of 
1982. and the Role of the Judiciary, 78 Nw. U.L. Rev. 419, 422 (1983); see J, Michael Medina, 
The Origination Clause in the American Constitution; A Comparative Survey, 23 Tulsa L.J. 165, 
168 n.13 (1987). 

® James Madison, Notes of Debates in the Federal Convention of 1787, at 1 13, 441 (Adrienne 
Koch ed., 1966). 

Id. at 306; see 3 The Records of the Federal Convention of 1787, at 356 (Max Farrand ed., 
1911) (“The principal reason [for the Origination Clause] was. because [the House’s members] 
were chosen by the People, and supposed to be acquainted with their interests, and ability."); 2 
The Records of the Federal Convention of 1787, at 275 (‘Taxation & representation are strongly 
associated in the minds of people, and they will not agree ffiat any but their immediate 
representatives shall meddle with their purses.”). 

Rosenberg, 78 Nw. U.L. Rev. at 423. 

Rosenberg, 78 Nw. U.L. Rev. at 419. 

5 The Debates in the Several States of the Adoption of the Federal Constitution 129 
(Jonathan Elliot ed., 1861) ("Elliot’s Debates”). 

See, e.g., Madison, Notes of Debates in the Federal Convention of 1787, at 1 13. 
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Ultimately, the delegates appointed a committee to attempt to forge a 
compromise, and the version of the Origination Clause that would be written into our 
enduring Constitution then began to take shape. In its final form, the Origination Clause 
departed from earlier proposals in two critical respects. First, it applied to all “bills for 
raising revenue,” regardless of whether the bill was “for the purpose of revenue.”’'^ 
Second, it gave the Senate the broad power to amend revenue-raising bills that 
originated in the House just as It could amend other bills. Indeed, the version of the 
Clause that was adopted ‘'broaden[ed] the [Senate’s] amendment power” beyond that of 
some earlier proposals that would have given the Senate a more modest amendment 
power.’'® 

In short, the Origination Clause, in its final form, provided for an expansive 
category of bills that would need to originate in the House — that is, all “bills for raising 
revenue,” even those that did not have as their purpose the raising of revenue — but it 
also granted to the Senate an expansive power to amend such bills, just as the Senate 
could amend other legislation. After the Constitution was sent to the States for 
ratification, James Madison explained the importance of the Origination Clause in the 
Federalist Papers: 

The house of representatives can not only refuse, but they alone can 
propose the supplies requisite for the support of government, They in a 
word hold the purse; that powerful instrument by which we behold in the 
history of the British constitution, an infant and humble representation of 
the people, gradually enlarging the sphere of its activity and importance, 
and finally reducing, as far as It seems to have wished, all the overgrown 
prerogatives of the other branches of the government. This power over 
the purse may, in fact, be regarded as the most compleat and effectual 
weapon with which any constitution can arm the immediate 
representatives of the people, for obtaining a redress of every grievance, 
and for carrying into effect every just and salutary measure.''^ 

Madison also discussed the importance of the Clause at the Virginia ratifying 
convention, explaining that, even though critics noted that the “Senate could strike out 
every word of the bill, except the word Whereas, or any other introductory word, and 
might substitute words of their own,"*® the Clause nonetheless kept the nation’s purse 
strings in the hands of the people’s most direct representatives because the House was 
free to reject the Senate’s amendments to revenue bills. As Madison explained it, 
“When a bill is sent with proposed amendments to the House of Representatives, if they 


5 Elliot’s Debates, at 510. 

Kysar, 91 Wash. U.L Rev. at 670; 5 Elliot’s Debates at 510. 
The Federalist No. 58. 

3 Elliot’s Debates at 377 (William Grayson). 
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find the alterations defective, they are not conclusive. The House of Representatives 
are the judges of their propriety . . . 

Thus, both halves of the Origination Clause were critical to the careful balance 
the Framers struck, and the Framers expected that the House and Senate would both 
act to preserve the institutional prerogatives they were granted under the Clause. As 
the next Section demonstrates, that is exactly what they have done. 

Since the Founding, the House and the Senate Have Fulfilled Their 
Constitutionally Prescribed Roles Under the Origination Clause 

In the more than 200 years since the Constitution was adopted, both houses of 
Congress have recognized and respected this delicate balance struck by our nation’s 
founders. The Senate has properly exercised its constitutional authority to amend 
revenue-raising bills, but when it has contravened the House’s prerogative by 
attempting to originate such bills itself, the House has zealously defended its 
constitutionally-granted authority, most often by using a “blue slip” resolution — a 
resolution, printed on blue paper, informing the Senate that the House believes the 
Senate’s bill or the Senate’s amendment to a House non-revenue bill infringes upon the 
House’s constitutional prerogative to originate bills for raising revenue and that, 
accordingly, the House refuses to consider the Senate bill. 

“All Bills for raising Revenue shall originate in the House" 

As Madison’s words make clear, the Framers expected the House to zealously 
defend Its constitutionally granted authority as the holders of the nation’s purse. 
Throughout history, the House has done just that, principally by using the blue slip 
process to inform the Senate that the House believes the Senate’s bill Infringes upon 
the House’s constitutional prerogative to originate bills for revenue.^® 

If a Member believes that the Senate has sent the House a bill that violates the 
Origination Clause, he or she may offer a resolution that states that “in the opinion of 
the House, [the bill] contravenes the first clause of the seventh section of the first article 
of the Constitution of the United States.”^^ Once the resolution is proposed, the Ways 


Id. 

See James V. Satumo, Cong, Research Serv., Vie Origination Clause of the U.S. 
Constitution: interpretation and Enforcement 2 (2011). The House can, of course, use other 
means to dispose of an unwanted bill from the Senate. The Committee of the Whole House can 
pass a similar bill instead, as it did in the 91st Congress. H R. Rep. No. 112-556 at 102 (2012). 
Or the Committee on Ways and Means can report a bill to the House, which upon approval will 
then be sent to the Senate, as it did in the 93rd Congress. Id. 

Although blue slip resolutions are almost always proposed by a member of the House Ways 
and Means Committee (often the chair of the committee), any member can propose such a 
resolution. For example, on July 16, 1999, the House passed H. Res. 249, a blue slip proposed 
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and Means Committee will determine whether to move it to the entire House floor. If it 
does move the resolution to the floor, it is considered privileged and thus will be 
addressed immediately, before all other motions except those to adjourn. The entire 
House then votes, usually by voice, and if the House passes the resolution, it is sent to 
the Senate, and the House takes no further action on the legislation. Over a 14-year 
period from 1987 to 2001, the House of Representatives successfully passed 28 blue 
slip resolutions, an average of two per year.^ In some years it has passed as many 
seven such resolutions.^'* Indeed, the House of Representatives passed six blue slip 
resolutions during the 1 1 1th Congress alone. In sum. members of the House have not 
hesitated to zealously protect the House’s Origination Power. 

“[TJhe Senate may propose or concur with Amendments" 

As detailed above, the Origination Clause confers on the House of 
Representatives the important power to propose all revenue-raising bills, but it allows 
the Senate the broad power to amend such bills. From the Founding onward, this broad 
power has been understood to include the power to replace the bulk of the text of a 
House-originated bill with new text. As Thomas Jefferson explained in the manual of 
parliamentary practice he wrote for the Senate in 1801, “Amendments may be made so 
as totally to alter the nature of the proposition^ ... A new bill may be ingrafted, by way 
of Amendment, on the words 'Be it enacted,’ Sc.”^ The “strike and replace with a 
substitute” form of amendment is common in both the House in the Senate. Further, in 
the Senate, unlike in the House, amendments need not be germane or even relevant to 


by Representative Rob Portman, to return S. 254 to the Senate on the ground that it would 
affect customs revenues. And on October 24, 2000, the House passed H. Res. 645, proposed 
by Representative Phil Crane, to return the Bear Protection Act of 1999 to the Senate, again on 
the ground that it would affect customs revenues. Though both Representative Portman and 
Representative Crane served on the Ways and Means Committee, neither was its Chair. 

Indeed, from 1989-2000, 60% (12 of 20) blue slip resolutions that passed the House were 
proposed by someone other than the Chair of the Ways and Means Committee. Id. at 93-100. 

House Rule IX, cl. 2(a)(1). 

H.R. No. 111-708, at 99-100 (2011). 

Id. 

Although the pollcihg role played by the Senate generally focuses on the right to amend 
conferred by the second half of the Clause, it. too. has the power to object to bills that it believes 
have not been properly proposed in accordance with the Origination Clause. This is typically 
done in the form of a point of order made against a bill or amendment during debate on the 
Senate floor. See, e.g., 147 Cong. Rec. S6582 (daily ed. June 21, 2001) (point of order made 
by Senator Max Baucus against a tax amendment to an original Senate bill on the ground that 
“the amendment would affect revenues on a bill that is not a House-originated revenue bill"); id. 
(sustaining point of order by vote of the Senate). 

Thomas Jefferson, A Manual of Parliamentary Practice, fyrthe Use of the Senate of the 
United States § 35, at 97 (1813). 
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the subject of the bill being amended (with some important exceptions, such as when 
cloture has been invoked or the Senate is considering a budget reconciliation bill).^^ 

The Senate has continued to follow Jefferson’s practice guide, repeatedly using 
the procedure of striking out the text of a House bill for raising revenue and substituting 
new text. For example, in the Tax Equity and Fiscal Responsibility Act of 1982 
(TEFRA),^® a tax increase signed into law by President Reagan, the Senate replaced 
the entire text of the House bill except for its enacting clause, H R. Rep. No. 97-760 
(1982). As the U S Court of Appeals for the Fifth Circuit recognized in Texas 
Association of Concerned Taxpayers, Inc. v. United States,^ that amendment was 
“within the range of amendments permitted by the origination clause. As the Fifth 
Circuit explained, the Supreme Court’s decision in Flint v. Stone Tracy 
recognized that the Senate has broad power to amend revenue-raising bills consistent 
with the requirements of the Origination Clause.^^ Thus, the only possible limitation on 
the Senate’s power is an exceedingly modest one. that is, that “both the amendment 
and the amended portion address revenue collection.”^^ 

Thus, precedent affirms what the text of the Origination Clause and settled 
practice make clear: the Senate has broad authority to amend revenue-raising bills that 
originate in the House consistent with the requirements of the Origination Clause. 


The Provisions of the ACA Challenged in Sissel and Hotze Satisfy the 
Requirements of the Origination Clause 

Against the backdrop of the clearly delineated roles of the House and Senate 
established by our Nation's Founders in the Constitution, it is clear that the challenged 
provisions of the ACA were enacted in accordance with the requirements of the 


Compare Floyd M. Riddick & Alan S. Fruman, Riddick’s Senate Procedure 854 (1 992) ("[t]he 
Senate does not have a general rule requiring that amendments be germane to the measure to 
which they are proposed”), with House Rule XVI:7 (“(njo motion or proposition on a subject 
different from that under consideration shall be admitted under color of amendment"). 

Pub. L. No. 97-248, 96 Stat. 324 (1982). 

772 F.2d 163 (5th Cir. 1985). 

Id. at 168; see Armstrong v. United States, 759 F-2d 1378, 1381 (9th Cir. 1985) (upholding 
the Tax Equity and Fiscal Responsibility Act of 1982 despite the fact that the Senate 
amendment replaced the “entire text of the House bill except for its enacting clause”). 

220 U.S. 107 (1911). 

Texas Ass’n, 772 F.2d at 168 {Flint upheld The Senate’s substitution of a corporation tax for a 
House-drafted inheritance tax”); see Flint, 220 U.S. at 143 ("perceivfing] no reason” why such 
an amendment would not be constitutional). 

Texas Ass’n, 772 F.2d at 168. Even this modest requirement, however, has not been 
universally adopted; because the Senate is not limited by a germaneness requirement in 
amending House-originated legislation, there is a strong argument that the Origination Clause 
does not impose a "germaneness” requirement either. 
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Origination Clause. The Affordable Care Act originated in the House of Representatives 
as H R. 3590, the Service Members Home Ownership Tax Act of 2009. The House- 
passed version of H.R. 3590 was plainly a revenue-raising bill within the meaning of the 
Origination Clause, and the Senate’s amendment of that bill was within its 
constitutionally delegated authority, as understood from the time of the Founding to the 
present. 

First, the bill that eventually became the Affordable Care Act originated as H.R. 
3590, and H.R. 3590 was plainly a bill for “raising Revenue" within the meaning of the 
Origination Clause. In the Origination Clause, the “term ‘Bills for raising Revenue’ does 
not refer only to laws increasing taxes, but instead refers in general to all laws relating 
to taxes. As the Fifth Circuit recognized in Texas Association, "all contemporary 
courts have adopted the construction apparently given it by Congress, i.e., ‘relating to 
revenue.’”^® And as that Court noted, this understanding is consistent with historical 
practice: the House and the Senate have long agreed that “a bill for raising revenue 
may be a bill to increase or diminish existing rates ’’^ 

There can be no question that H.R. 3590 “relate[d] to taxes. Its enacting 
clause provided that it would amend the Internal Revenue Code of 1986 to modify the 
first-time homebuyers credit in the case of members of the Armed Forces and certain 
other Federal employees.^ Sections 2 and 3 pertained to tax credits, section 4 
addressed the calculation of gross income, section 5 dealt with tax returns, and section 
6 addressed estimated tax payments. 

Moreover, even under a more narrow understanding of the Origination Clause, 
H.R. 3590 was a revenue raising bill. Although some provisions of the bill would have 
extended tax credits, section 5 of the bill would have increased the penalty for falling to 
file a partnership or S corporation return, and section 6 would have increased corporate 
estimated tax payments for the third quarter of 2014.^® In fact, the Joint Committee on 


Armstrong v. United States, 759 F.2d at 1381; see Satumo, CRS, The Origination Clause of 
the U.S. Constitution, at 4, 

772 F.2d at 166; see id. (citing cases). 

S. Rep. No. 42-146, at 5 (1872). This is, in part, because tax reductions are sometimes 
enacted with the hope that they will increase revenues. Indeed, as the Fifth Circuit has 
recognized, "[t]he same bill may have an effect of increasing revenue under certain economic 
conditions and decreasing revenue under others.” Texas Ass’n, 772 F.2d at 166. Further, there 
is no simple test for distinguishing between revenue bills based on whether they raise or lose 
revenue. The methodology for measuring the revenue effect of legislation is complex and 
sometimes controversial. 

Armstrong, 759 F,2d at 1378, 

See H.R. 3590 IH (Sept. 17, 2009). 

^®H.R. 3590 IH §§ 5-6. 
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Taxation estimated that H.R. 3590 would increase revenue by $86 million over a five- 
year period. 

Thus, there is simply no question that H.R. 3590 was a revenue raising bill. The 
assertions by the plaintiffs in Sissel and Hotze to the contrary blink at reality. 

After H.R. 3590 passed the House, the Senate amended it by striking the text, 
save for the enacting clause, and replacing it with the text of the ACA. As discussed 
above, it is well established by constitutional text, history, and precedent that the Senate 
may strike nearly all of a House bill, save the enacting clause, and substitute new text. 

Some critics have argued further that the Senate’s amendment of H R. 3590 was 
impermissible because it was not “germane.” This argument too is incorrect, based on 
constitutional text, historical practice, and precedent. In the Senate, again, there is no 
general requirement that amendments be germane to the matter being amended. 
Indeed, the Senate itself has considered whether there is a special germaneness 
requirement that somehow implicitly applies to amendments to House-originated 
revenue measures and concluded that there is not. 

In 1879, the House passed a bill modifying various laws regarding internal 
taxation, and the Senate Finance Committee, to which the House-passed bill was 
referred, reported a version of the bill that made further amendments along the same 
lines. When the bill came to the Senate floor, Senator Stanley Matthews offered an 
amendment imposing new duties on lea and coffee. Another Senator made a 
constitutional point of order, arguing that “the amendment seeks to originate a revenue 
bill bearing upon external taxation . . . and as it is proposed as an amendment to an 
internal-revenue bill it is not germane to the bill.”'*^ Senator Matthews disagreed. He 
said, 


This is a revenue bill; it is a bill to raise money by taxation. That I 
understand to be the definition of a revenue bill; and such bills by the 
Constitution . . . must originate in the House of Representatives. This bill 
originated in that House, and is here for consideration and for amendment. 
We are not obliged either by the Constitution or by any rules of order to 
adopt or reject that bill as it is sent to us. We have a right to discuss it; we 
have a right to amend it; and we have a right to amend it in any particular 
in which we see fit to amend it, limited only by our own rules. 


U.S. House, Joint Committee on Taxation, Estimated Revenue Effects of HR 3590, the 
“Service Members Home Ownership Tax Act of 2009, ” Scheduled for Consideration by the 
House of Representatives on October?, 2009 (JCX-40-09), October6, 2009. 

8 Cong. Rec. 1478 (1879). 

Id. 
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A short time later in the debate, Senator Matthews turned to those rules. He 
asked, “Where is the rule . . . which prohibits me from moving an amendment to a bill 
when the amendment is not germane? Is there any such rule? I have not heard of any; 
the Senator does not quote any; there is not any; and the senior members of the Senate 
all unite in the declaration that there is not any.”"*^ 

The point of order was put to a vote and rejected. The Senate thus expressly 
rejected the argument that a Senate amendment to a House revenue bill must be 
germane to the House bill. 

Further, as discussed above, even assuming there is some germaneness 
requirement, both Flint and Texas Association of Concerned Taxpayers adopted a very 
loose conception of germaneness, and the ACA plainly satisfies that test because both 
versions of the bill concerned revenue. The entirety of H.R. 3590 concerned revenue, 
and the ACA also addressed revenue by imposing a tax when certain requirements 
were not met. Tellingly, no Member of the Senate raised a point of order objecting to 
the amendment of H.R. 3590. 

Thus, just as there was found to be no merit to the Origination Clause challenge 
in Texas Association — even though the Senate “struck the entire text of the bill after the 
enacting clause and replaced it with a massive tax-increasing proposal,” thereby 
replacing the House bill’s tax cut with a tax /ncrease**®— there is no merit to any 
Origination Clause challenge to the ACA. Appropriately, every court to have considered 
such a challenge has rejected it. 

The Fact That the House Did Not Use the Blue Slip Process To Object Further 

Confirms that the Challenged Provisions of the ACA Do Not Violate the 
Origination Clause 

As discussed above, the House has vigorously defended its prerogatives under 
the Origination Clause through well-established practices and procedures, chiefly the 
use of the "blue slip” resolution. During the 111th Congress alone, the House of 
Representatives passed six blue slip resolutions, including one objecting to a provision 
that would have established that health care provided by the Secretary of Veterans 
Affairs constituted minimum essential coverage.'*® 

Despite the well-established practice of using blue slips to object to bills that 
violate the Origination Clause, none of the legal challenges to the ACA have pointed to 
a single member of the House having filed a blue slip resolution in reference to the ACA 

Id. at 1480. 

Id. at 1482. 

772 F.2d at 164. 

H.R. Rep. No. 111-708, at 93-94 (2011). 
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at the time it was considered by Congress.'^^ Indeed, the best they can do is point to a 
resolution introduced three years after the bill was passed.'’® As noted above, any 
member of the House could have filed a blue slip resolution at the time the ACA was 
considered.'’® The reason that none did is simple: no one at the time — not even those 
who vigorously opposed the ACA — understood the House’s prerogatives under the 
Origination Clause to be threatened by the Senate-amended bill. 

In short, the failure of any member of the House to file a blue slip resolution 
confirms what the application of constitutional text, history, and precedent show: 
Sections 5000A and 4980H were enacted consistent with the requirements of the 
Origination Clause. 


Jack M. Balkin, The Right Strikes Back: A New Legal Challenge for Obamacare, The Atlantic 
(Sept. 17, 2012), available af http://www.theatlantic.eom/national/archive/2012/09/the-right- 
strikes-back-a-new-legal-challenge-for-obamacare/262443/ (last accessed May 30, 2014). 
‘’®H.R. Res. 153, 113th Cong., introduced on April 12.2013. 

Because any member could have filed a blue slip resolution, it is irrelevant that Congressman 
Levin, a Democrat and supporter of the ACA, was Chairman of the Ways and Means Committee 
at the time the ACA was enacted. It is also irrelevant that the resolution might not have passed. 
In 1982, for example, after Congress passed TEFRA. a bill tiiat massively overhauled the 
Internal Revenue Code, a representative in the House filed a blue slip resolution that was voted 
down by the full House. Medina, 23 Tulsa LJ. at 179. After this failure, the House attempted 
another resolution to send the bill back to the Senate, but this one failed as well. Id. 
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Mr. Franks. And I thank the gentlelady. 

And we will now recognize our third and final witness, Mr. 
Kamenar, and please turn on that microphone. 

TESTIMONY OF PAUL D. KAMENAR, ESQ., 
CONSTITUTIONAL AND PUBLIC POLICY LAWYER 

Mr. Kamenar. Thank you, Chairman Franks, Chairman Good- 
latte, Ranking Member Cohen, and Members of the Subcommittee. 
Thank you for inviting me here again this morning to testify on 
Origination Clause as I did in April 2014 along with Mr. Gaziano. 

I want to particularly thank you, Mr. Chairman, for your contin- 
ued leadership on this issue and your fidelity to your oath of office 
to support and defend the Constitution by reintroducing House 
Resolution 392 with many of your colleagues, expressing the sense 
of the House that the Affordable Care Act violates the Origination 
Clause, and by filing a friend-of-the-court brief with 45 of your col- 
leagues in the court of appeals and the Supreme Court in the pend- 
ing Sissel case. And I am very honored to have represented you 
along with my co-counsel, Joseph Schmitz, in that case, and we 
have submitted the brief and the dispositive law review article for 
the record. 

And I, finally, applaud you for holding these important hearings 
to remind the Congress, the executive, the judiciary, and the Amer- 
ican people, of the critical importance of the Origination Clause to 
the founding of this country and how it is in jeopardy to being re- 
duced to nullity. 

Now, the history of the clause, as we say in our brief and my 
statement, few clauses have such a rich and historical significance 
as the Origination Clause. With its origins in the Magna Carta of 
1215 A.D., the principle of taxation only by the immediate Rep- 
resentatives of the people was so firmly entrenched in English tra- 
dition, and its implementation on the American side of the Atlantic 
was nearly universal in colonial and early State legislatures. 

As the Chairman noted, without its guarantee, the 1787 conven- 
tion and ensuing ratification debates, our Constitution would sim- 
ply not exist, at least not in its present form, that the restriction 
of the Senate from originating taxes was the cornerstone of the ac- 
commodation of the Great Compromise, which satisfied the nec- 
essary number of States to ratify our Constitution. 

Let me quickly address the first part of the clause, which says 
all bills for raising revenue must originate in the House. Does the 
Affordable Care Act raise revenue? That’s an easy answer. Of 
course, it does. Yet in a remarkable decision, the majority panel the 
D.C. Circuit said that the bill which raises $500 billion in new 
taxes is not a revenue-raising bill because its primary purpose is 
to promote health care and not raise revenue. There is simply no 
logical or historical basis for this novel interpretation. As the four 
dissenting judges in Sissel noted, the act imposes numerous taxes 
to raise revenue, $473 billion in revenue over 10 years. It’s difficult 
to say with a straight face that a bill raising $473 billion in rev- 
enue is not a bill for raising revenue. 

Now, if the purpose test is correct, the Senate could easily cir- 
cumvent, as Mr. Gaziano said, by attaching any kind of purpose to 
raising taxes, to protect the military, the environment, health care. 



49 


and I note that even Mrs. Wydra and her clients in the Hotze case 
agree that this is a bill for raising revenue. So we all agree on the 
first clause. There’s consensus here. 

It’s the second clause in terms of the Senate amendment power 
that we have some dispute. Now the history of that provision dem- 
onstrates that the scope of that amendment power is very limited 
and narrow, not the broad, sweeping power that allows the Senate 
here to take a 6-page bill that gives tax credits, go to the House 
where the Senate figuratively tears off the House bill number and 
pasted it on top of a 2,071-page ObamaCare bill, and said that this 
bill originated in the House. 

To summarize our main points in our brief quickly, that the 
words “originate” and “amendment” and “as on other bills” must be 
interpreted how the amendment process was understood at the 
time of the ratification, not subsequent 19th- and 20th-century 
practice. 

If you’ll look at the history of this amendment, the Senate power 
was actually a compromise to prevent the House from tacking on 
or smuggling in nonrevenue, nongermane measures to a revenue 
bill which would preclude the Senate from amending that, not 
being able to strip out those nonrevenue measures. So they said: 
Okay, you could amend a revenue bill with respect to the provi- 
sions there. 

Two, no one at the time thought the Senate could amend a 
House bill with a nongermane bill, let alone one that guts and re- 
places the House bill in its entirety. 

Three, indeed the unicameral Continental Congress in 1781 
made such amendments not in order. “No new motion or propo- 
sition shall be admitted under color of amendment as a substitute 
for a proposition under debate until it is postponed or disagreed 
to.” Note the phrase “under color of amendment.” And what’s hap- 
pened here is that under a color of amendment, the Senate in this 
case actually originated the revenue-raising bills. 

Finally, James Madison, which Ms. Wydra talked — mentioned, 
the father of the Constitution, called the Senate’s power “a paltry 
right of the Senate to propose alterations to money bills.” And the 
fact that no one issued a blue slip is constitutionally irrelevant and 
would not make any sense anyway since Chairman Pelosi at the 
time — Speaker Pelosi would not have brought that to the House 
floor. 

Unfortunately, the dissenters in the Sissel case said that this 
gut-and-replace amendment was constitutional. Yet the three-judge 
panel, which said that this is not a bill for raising revenue said: 
No, that’s not correct; that would render the power under the 
Origination Clause “an empty formalism.” 

In conclusion. I’d like to quote Justice Thurgood Marshall’s citing 
Federalist 58. He said it best in the Munoz-Flores case, “Provisions 
for the separation of powers within the legislative branch are thus 
no different in kind from provisions concerning relations between 
the branches of our government.” Both sets of provisions safeguard 
liberty. 

And if the Supreme Court on Friday does not review and later 
reverse the lower courts in Sissel, the original meaning of the cor- 
nerstone of the Great Compromise that allow the Constitution to 
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be ratified would erode and unfortunately turn the Great Com- 
promise into a great hoax. Thank you. 

[The prepared statement of Mr. Kamenar follows:]* 


*Note: Supplemental material submitted with this statement is not reprinted in this record 
but is on file with the Subommittee, and can also be accessed at: 

http: / / docs, house.gov / Committee / Calendar / By Event, aspx ?EventID= 1 04322. 
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BEFORE THE COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON THE CONSTITUTION AND CTVTL JUSTICE 
OF THE U.S. HOUSE OF REPRESENTATIVES 


HEARING ON 

“THE ORIGINAL MEANING OF THE ORIGINATION CLAUSE” 
JANUARY 13,2016 

ROOM 2141, RAYBURN HOUSE OFFICE BUILDING 


TESTIMONY OF PAUL D. KAMENAR, ESQ. 


Mr. Chairman, Mr. Ranking Member, and Members of the Subcommittee: 

My name is Paul Kamenar, a Washington, D.C., lawyer and legal public policy advisor 
with over 35 years of experience litigating federal cases in the U.S. Supreme Court and lower 
federal courts raising important constitutional, statutory, and public interest issues, I am also a 
Senior Fellow of the Administrative Conference of the United States, and a member of its 
Judicial Review Committee. 1 am a frequent guest lecturer at the U.S. Naval Academy on 
Constitutional and National Security Law. 1 was also a Clinical Professor of Law at George 
Mason University Law School and Adjunct Professor at Georgetown University Law Center 
where I taught a separation of powers seminar. As the former Senior Executive Counsel of the 
Washington Legal Foundation, I represented over 250 Members of Congress in original and 
amicus curiae litigation in dozens of cases, testified before Congress numerous times, and 
participated in legal symposia and conferences on a variety of legal topics. 

Of particular relevance to this hearing, 1 am co-counsel with Joseph E. Schmitz 
representing Chairman Trent Franks and some 45 other House Members in a brief amici curiae 
in the Origination Clause case supporting a petition for writ of certiorari pending before the 
United States Supreme Court in Sisse! v. HHS, No. 15-543. We also filed a similar brief when 
the case was before the U.S. Court of Appeals for the D.C. Circuit. I also testified before this 
Committee on April 29, 2014 on this same topic. Today’s hearing is all the more timely because 
the Supreme Court is scheduled to decide this Friday, January 15. 2016, whether or not they will 
hear this important constitutional case. That case raises the issue of whether the Affordable Care 
Act - which has over 1 7 revenue raising provisions designed to raise approximately $500 hilliori 
in revenue - violates the Origination Clause inasmuch as it originated in the Senate as the 
“Senate Health Care Bill” instead of in the House. For the record, I am submitting a copy of our 
amici brief in Sissel to accompany my written statement. I am testifying today in my personal 
capacity and not on behalf of any other person or organization. 
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Origination Clause: History and Interpretation* 

The Origination Clause of the U.S. Constitution, Article I, section 7, clause 1, provides: 
‘"AH Bills for raising Revenue shall originate in the House of Representatives: but the Senate 
may! propose or concur with Amendments as on other Bills.'" Without its guarantee in the 1787 
Convention and ensuing ratification debates, our Constitution would not exist, at least not in its 
present form: the restriction of the Senate from originating taxes was the “cornerstone of the 
accommodation” of the Great Compromise of 1787 which satisfied the necessary number of 
States to ratify the Constitution. ^ 

Few clauses in our Constitution have such a rich and clear historical significance as the 
Origination Clause. With its origins in theMa^a Carta of 1215 AD, the Commons of England 
fought to preserve and strengthen this right for 500 years before the principle was firmly 
solidified by the late 1 7th Century in English Parliamentary custom. No principle’s neglect has 
been as responsible for undermining the legitimacy of English speaking governments as the 
neglect by kings, legislatures, and courts alike of the Origination principle: the principle of 
taxation only by the immediate representatives of the people. This principle was so firmly rooted 
in the English tradition that its implementation on the American side of the Atlantic was nearly 
universal in colonial and early state legislatures. 

Our Founders were justifiably concerned that the power to raise and levy taxes should 
originate in the Flouse of Representatives, also known as the “People’s House,” whose Members 
are closest to the electorate, with two-year terms. The Senators, by contrast, sit unchallenged for 
the better part of a decade, do not proportionally represent the American population, and already 
enjoy their own unique and separate Senate powers intentionally divided by the Founders 
between the two chambers. The “power of the purse” was unquestionably reposed by our 
Founders in the People’s House, and it has remained in that chamber throughout our history. 

At the 1 787 Constitutional Convention, George Mason stated the reasons for the 
impropriety of Senate tax originations: 

The Senate did not represent the people, but the States in their political character. It was 

improper therefore that it should tax the people. . . . Again, the Senate is not like the H. 

of Representatives chosen frequently and obliged to return frequently among the people. 

They are chosen by the Sts for 6 years, will probably settle themselves at the seat of 

Govt, will pursue schemes for their aggrandizement - will be able by weatyjing] out the 


^ Our brief in Sisse! v.HHS relics heavily upon the excellent historical icscarchby Nicholas Schmitz and Professor 
Priscilla Zotti in tlicir ailiclc, "The Oiigination Clause: Meaning, Picccdcnt, and Tlicoiy from the 12^ to 21” 
Century',” 3 Br. J. Am. Leg. Shidics 7 1 (2014). A copy' of that article is submitted for the record. 

^ Delegate Elbiidgc Gciry', quoted in James Madison, Notes on tlic Debates in the Federal Com'cntioii of 1787, at 
290 (New York, Norton & Company Inc., 1969) [licrcinaftcr Madison] . 
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H. of Reps, and taking advantage of their impatience at the close of a long Session, to 
extort measures for that purpose.^ 

The Origination Clause thus embodies a foundational principle of American 
jurisprudence that offers a structural constitutional protection against abuses of power by the 
national government. The separation of powers “check” provided by the Origination Clause lets 
the American people know exactly who is responsible for proposing taxes and assures that these 
individuals are those subject to removal from office most frequently. Just as the vertical 
separation of powers between our federal and state governments is designed to preserve freedom 
as embodied in the Tenth Amendment, the horizontal separation of powers between the three 
branches of government is designed to preserve liberty and freedom. The intrabranch separation 
of powers between the House and Senate on revenue raising bills further ensures our liberty as 
the Supreme Court has reminded us. 

Original Meaning of “Bill for Raising Revenue” 

The Origination Clause has two parts. The first or dominant one reposes only in the 
House the power to originate “Bills for raising Revenue.” The second part of the clause grants 
the Senate a very limited right “to propose or concur with Amendments as on other Bills.” In 
short, the Senate is forbidden from originating taxes or other “Bills for raising Revenue.” 

As for the scope of what constitutes a “Bill for raising Revenue,” the Colonists thought 
that anything that taxed them for any reason was a “money bill” and thus subject to the 
restrictions of the Origination Clause. All but one of the first 13 States included an Origination 
Clause provision in their respective constitutions, and 1 1 of those did not have a “purposive” test 
as to the underlying purpose of the tax or revenue. The Massachusetts Constitution of 1780 was 
quite explicit and formed the basis of the imported final language of the Federal clause: 

[N]o subsidy, charge, tax, impost, or duties, ought to be established, fixed, laid, or levied, 
under any pretext whatsoever, without the consent of the people, or their representatives 
in the legislature. . . . [and] all money-bills shall originate in the House of 
Representatives; but the Senate may propose or concur with amendments, as on other 
bills.'' 

Early judicial opinions further demonstrate the Founders’ broad meaning of “bills for 
raising revenue.” For example, in United States v James, 26 F. Cas. 511, 51% (C.C.S.D.N.Y. 
1875), the court opined: 

Certain legislative measures are unmistakably bills for raising revenue. These impose 
taxes upon the people, either directly or indirectly. ... In respect to such bills it was 


■ Madison at 443 (James Madison arguing for the necessity of tlic clause at the Constitutional Convention on 
August 13, 1787). Madison at 445 (Delegate Elbridgc Gcny aiguing tliat the Convention delegates would not sign, 
and tlic states would not ratif}- an^' new^ federal Constitution tliat did not icstiict tlic Senate from originating taxes). 

Massachusetts Const. (1780) (empliasis added). 
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reasonable that the immediate representatives of the taxpayers should alone have the 
power to originate them. 

Power of Senate to Amend Revenne Raising Bills 

The House of Representatives has always recognized the principle that the Senate may 
not design new tax bills. Indeed, when the Framer’s wrote the Origination Clause, it was clear 
that the scope of permissible amendments “as on other Bills” provided in the second part of that 
clause - regardless of whether or not the bill was for raising revenue — did not include 
amendments that were not germane to the subject matter of the bill.' This was the established 
standard when the Founders during the Constitutional Convention penned the words “the Senate 
may propose or concur with Amendments as on other Bills.” In short, no non-germane substitute 
amendments at all were permitted in 1787 by the unicameral Continental Congress. 

After the Constitution was ratified, under our newly established bicameral legislature, 
designed as it was to prevent creative usurpations of the House’s right to “first ha[ve] and 
declare” all new tax laws, the House insisted that any Senate amendments altering new tax 
measures must be germane to the subject matter of the original house revenue bill, not just that 
the word “tax” appears somewhere in the House bill. Indeed, this is the most direct and logical 
method to ensure that the Senate does not usurp the House’s taxing power. The House’s 
definition of this standard as applied to all legislative amendments has historically been quite 
clear and practicable: 

When, therefore, it is objected that a proposed amendment is not in order because it is not 
germane, the meaning of the objection is simply that it (the proposed amendment) is a 
motion or proposition on a subject different from that under consideration. This is the test 
of admissibility prescribed by the express language of the rule.^’ 

But when amendment practices are applied by the Senate to grant itself the power to 
effectively originate taxing provisions, the Constitution limits this practice - as much as it limits 
the Senate in transgressing any other constitutional limitations. To be sure, the Senate and the 
House each have the constitutional power to “determine the Rules of its Proceedings” (Art. 1, 
sec. 5, cl. 2), but that does not mean the Senate can alter the original meaning “as on other Bills.” 
In other words, while the Senate may adopt procedures on the scope of their amendment power 
regarding gennaneness or amendments in the nature of a substitute with respect to non-revenue 
raising legislation passed by the House, the Senate can only “amend” revenue raising bills from 
the House in the same manner that they could amend “other Bills” as was the practice at the time 
of the ratification. ^ 


■ Asher Crosbv Hinds, Parliamenlary Precedenls of Ihe House ofRepresenlalives of Ihe United Slates §1072 
(U.S.GPO, 1899) (quoting Continental Conj^ss rule that '^No new motion or question or proposition shall be 
admitted under color of amendment as a subslifule for a [pending billj until [the billj is postponed or disagreed to.''). 

Aslici Crosby Hinds, Paiiiamcntaiy' Precedents of llic House of Rcpicsentativcs of the United States, §5825 
(1907) (empliasis added). 

^ To be sure, the House possesses the ability to “blue slip” a Senate bill that it believes violates the Origination 
Clause. See James V. Satuiiio, The Origination Clause of the U.S. Constitution; Interpretation and Enforcement, 
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Otherwise, if the Senate’s rules of procedure allowed for the Senate to “amend” a House 
bill proposing a modest revenue measure by replacing it altogether with major tax provisions, the 
purpose of the Origination Clause would have been rendered a nullity. Worse still, the clause 
would be rendered a nullity if the Senate could propose legislation raising all manner of taxes 
and ascribe a legislative purpose for doing so, such as improving health care, and claim that the 
bill is not a bill for raising revenue, but a bill for improving health care. Remarkably, this 
specious “purposiveness” test was adopted by the D.C. Circuit in the Sissel case that is pending 
review in the Supreme Court. It would indeed come as a surprise to our Founders that what they 
regarded as this “paltry right of the Senate to propose alterations in money bills”* has been 
elevated to major power that usurps the sole power of the House. A Senate thus unrestricted 
from the confines of the Origination Clause would blur the fundamental separation of powers 
within the legislative branch. The power of the purse was unquestionably reposed in the 
People’s House, and it has remained in that chamber throughout our history. 


Judicial Interpretations of the Origination Clause 

The Supreme Court jurisprudence on the Origination Clause is rather sparse, consisting 
of only a handful of cases, the most recent being IJniled Stales v. Mimoz-h' lores, 495 U.S. 385 
(1990y® As an initial matter, the question first arises as to whether the judiciary ought to 
adjudicate disputes involving the interpretation of the Origination Clause, or whether they should 
defer to the decisions of the Legislative Branch as to the scope of the House’s revenue raising 
power and the Senate’s amending power. Indeed, the Justice Department invokes the “political 
question doctrine,” arguing that the courts lack jurisdiction under Article 11 to adjudicate 
Origination Clause disputes. 


Congressional Research Scivicc 9-10 (March 15, 2011). Bat tlic success of any blue slip effort depends upon the 
Speaker of the House and the majority of its Members to vote and agree on the resolution. Moreover, the msh to 
enact the ACA precltided meanirrgfirl review. See Remarks of Speaker Nancy Pelosi to 2010 Legislative Conference 
for the National Association of Comrties. “We have to pass the bill so you can find out what is in it.”(March 10, 
2010). In any^ everrt. the House carmot “waive” its rights tliat it possesses under the Origination Clause. Moreover, 
in July 2015, CliairrnairTrerrt Franlcs introduced, and Representative Louie Golunert alorrg with 15 other Members 
of Coirgress have co-sponsored, H. Res. 392 in July 2015. that expresses the Sense of tlie House of Representatives 
tliat the ACA “violates article I, section 7. clause 1 of tlie U.S. Constimtron because it was a ’Bill for raising 
Revemie’ that did not originate in tlie House of Representatives." Tins resolution is a functional equivalent of a blue 
slip. 

^ Letter from James Madisorr to George Washington (Oct. 18,1787), in 10 The Papers of James Madison Digital 
Edition 196(J.C.A. Stagg ed., Univ. of Va. Press, 2010). 

^ The Supreme Court has decided only six substantive Onginalron Clause eases: liainev v. United States, 232 U.S. 
310 (1914); Cfiniv. Slone Tracy Co., 220 U.S. 107 (mi): Millard v. Roberts, 202 U.S. 429 (1906); Twin City Bank 
V. Nehecker, 167 U.S. 196 (1897); United States v. Norton, 91 U.S. 566 (1875); and United Stales v. Munoz-Fhres, 
495 U.S. 385 (1990). Several other Supreme Court cases mention the Origination Clause, but only in passing. See, 
e.g. Skinner v. Mid-America Pipeline Co., 490 U. S. 212 (1989), United Stales v. Speriy Corp., 493 U.S. 52 (1989), 
and iSat 'IFed’n ofindep. Bus. v. Sebelius, 567 U.S. (2012) (Scalia, J., dissenting). 
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Associate Justice Thurgood Marshall, citing Federalist 58, soundly rejected this argument 
in Munoz-hlores'. 

Provisions for the separation of powers within the Legislative Branch are thus not 
different in kind from provisions concerning relations between the branches; both sets of 
provisions safeguard liberty. ... A law passed in violation of the Origination Clause 
would thus be no more immune from judicial scrutiny because it was passed by both 
Houses and signed by the President than would be a law passed in violation of the First 
Amendment. 495 U.S. at 395, 397 (1990). 

To quote the judicial opinion of the last federal judge to strike down an Act of Congress under 
the Origination Clause, any Bill for raising Revenue that originates in the Senate “is not a law at 
all. . . . It is one of those legislative projects which, to be a law, must originate in the lower 
house.” Justice Marshall dismissed the political question claims following the logic of Baker 
v. Carr. Courts are capable of crafting standards pertaining to bills for raising revenue and for 
where a bill originates: 

Surely a judicial system capable of determining when punishment is ‘cruel and unusual’ 
when bail is ‘excessive’ ‘when searches are unreasonable,’ and when congressional 
action is ‘necessary and proper’ for executing an enumerated power is capable of making 
the more prosaic judgments demanded by adjudication of Origination Clause challenges. 
Id“ 

Thus, Mimoz departed quite dramatically from the old Court standard regarding Origination 
Clause challenges expressed in Field v Clark Boyd ( 1 892) that the judiciary is bound to respect 
Congress’s indications of a Bill’s origination source via its formally enrolled status. 

In Munoz-h'lores, the Court was considering a challenge to the $25 assessment levied on 
defendant convicted of federal immigration violation and whether that provision imposing the 
small assessment was a “Bill for raising revenue” under the Origination Clause. 495 U.S. at 385. 
The amounts so collected were to be deposited in a special Victims Fund that was capped, with 
residual funds, if any, to be deposited in the General Treasury, 

In reaching the merits of the case, the Court concluded that the assessment provision was 
not a Bill for raising revenue for the General Treasury: 

As in Nebeker snA Millard, then, the special assessment provision was passed as part of a 
particular program to provide money for that program — the Crime Victims Fund. 


Hubbard V. Lowe. 226 F. 135, 137, 141 (S.D.N.Y. 191S), appeal dismissed mem., 242 U.S. 654 (1916). The law in 
question (the Colton Futures Act) was reenacled following proper procedures under the Origination Clause on 
August IL 1916. Solicitor General Davis tbcrcforc moved for dismissal of Iris appeal, and the Court obliged, calling 
the case "disposed of without consideration by the court.” 242 U.S. 654 (1916). 

495 U.S. at 396. Professor Randy Barnett of Georgetown University Law Center lias forcefully argued tliat the 
jiidiciaiy should not “defer " to tlic Congress in detennining wdiether the ACA violated the Origination Clause. 
http;//www.w^asliingtoiipost.eoni/news/volokh-conspiracy/wp/2014/03/12/tlic-oiigination-clause-and-the-pioblein- 
of-doiible-defereiiee/ 
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Although any excess was to go to the Treasury, there is no evidence that Congress 
contemplated the possibility of a substantial excess, nor did such an excess in fad 
materialize. Any revenue for the general Treasury that § 3013 creates is thus 
"incidenta[l]'' to that provision's primary purpose. 

495 U.S. at 399 (emphasis added) 

While one can take issue with the Supreme Court’s conclusion that funds raised and 
deposited in an earmarked fund do not constitute “a bill for raising revenue,” what is abundantly 
clear is that Mimoz-h'lores does not support arguments that revenue raising bills do not come 
within the purview of the Origination Clause if there is also a “purpose” for the revenue other 
than just a plain tax increase. Rather, this case fell squarely within the holdings of earlier cases 
of the Court, namely Twin City Bank v. Nehecker'' and Millard v. Roberts' \ that a statute that 
creates, and raises revenue to support, a particular governmental program, as opposed to a statute 
that raises revenue to support government generally, is not a ‘Bil[l] for raising Revenue.’" 

The last time Supreme Court also addressed the Origination Clause before Munoz-Flores 
was lb years earlier in Flint v. Stone Tracy, 220 U.S. 107 (1911). In that case, the Court 
concluded that the Senate’s amendment to a House revenue raising bill that merely replaced just 
one clause (the inheritance tax) of the House bill among hundreds of other tax provisions in the 
Payne Aldrich Tariff Act with a corporate excise tax of equivalent revenue raising value was 
“germane to the subject-matter of the [House] bill and not beyond the power of the Senate to 
propose.” Id. at 110. 

The Senate’s modest and germane amendment in Flint stands in sharp contrast, both 
qualitatively and quantitatively, from any situation where the Senate proposes to “gut and 
replace” a modest House bill with the Senate Bill loaded up billions of dollars in revenue raising 
provisions. Unfortunately, that is what happened in the case of the Affordable Care Act which is 
the subject of the pending appeal in Sissel v. HHS. 

Sissel 1 -. HHS 

In Sissel, the plaintiffs challenged the constitutionality of the Affordable Care Act under 
the Origination Clause, arguing that the law and its revenue raising measures, including the 
individual mandate penalty that the Supreme Court ruled was a tax, originated in the Senate 
rather than the House. The legislative history of the ACA is rather simple. On October 8, 2009, 
the House of Representatives unanimously passed the six-page “Service Member’s Home 
Ownership Tax Act” (SMHOTA), H R. 3590, 1 1 1th Cong. (2009), which was intended to 
reduce taxes by providing a tax credit to certain veterans who purchased homes. The Senate 
“amended” H.R. 3590 by deleting the entire text and substituting the 2,074 page bill which 
Senate Majority Leader Harry Reid referred to as the “Senate Health Care Bill,” which included 
1 7 specifically denominated revenue provisions, including the penalty imposed on those non- 
exempt persons who fail to buy a government approved health insurance policy. 26 U.S.C. 
5000A. The Congressional Budget Office estimated that this “gut and replace” bill would 


167 U.S. 196(1897). 

'^292 U.S. 429(1906). 
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increase revenue by $486 hiUiori between 2010 and 2019, one of the largest tax increases in 
American history. 

The Senate returned the “Senate Health Care Bill” with only the original H.R. 3590 
number affixed to it back to the House, whereupon it was rushed into passage by the Democratic 
controlled House without a single Republican vote. On March 23, 2010, the President signed 
“The Patient Protection and Affordable Care Act,” Pub. L. 11 I - 148 (hereinafter “ACA”), 
otherwise known as “Obamacare.” 

Congressional amici argued in the D.C. Circuit that the ACA was a bill for raising 
revenue that did not originate in the House despite the H.R. 3590 designator affixed to the Bill. 
Indeed, bill designators did not even exist in the early Congresses. Moreover, Senate rules and 
procedures provide that such “gut and replace” amendments are “in the nature of a substitute” 
whereas the Senate text constitutes “original text.”'”' 

But even if the ACA had originated in the House, the Senate’s legerdemain of 
substituting the House tax credit bill for veterans with the massive Senate Health Care Bill was 
not constitutional for two reasons: (1) SMHOTA was not a revenue raising measure to which the 
Senate might amend under the second prong of the Origination Clause since it provided for tax 
credits, and (2) even if it were a revenue raising measure, the total “gut and replace” Senate 
amendment was not germane to the subject matter of the House bill. Significantly, unlike the 
scenario in Mtmoz-Flores and similar cases where the revenue generated was earmarked for a 
specific fund or was in the nature of a user fee, the billions of dollars raised under the ACA go 
directly into the general treasury to fund all government operations. 

When the Supreme Court upheld the individual mandate penalty as a constitutional “tax,” 
Chief Justice Roberts issued this important caveat: “[e]ven if the taxing power enables Congress 
to impose a tax on not obtaining health insurance, any tax nnisl sliH comply with other 
recptiremenls in the Constitution." NhlB r. Sehelius, 132 S. Ct. 2566, 2598 (emphasis added). 

In other words, while the Constitution gives Congress as a whole the power to “lay and collect 
taxes,” any bill laying such taxes must originate in the House of Representatives under the 
Origination Clause. The Supreme Court has thus yet to address the Origination Clause issue 
presented in Sissel. 

In a remarkable decision by the three-judge panel of the D.C. Circuit in Sissel, that court 
held that the ACA, despite the $500 billion in taxes, was not even a bill for raising revenue 
because the purpose of the ACA was to improve health care, not to raise taxes. 760 F.3d 1 (D C. 
Cir. 2014). The panel’s concoction of its hitherto unknown ‘primary purpose’ test is not 
embodied in Supreme Court precedent as the panel mistakenly concluded. If allowed to stand, 
the Senate could easily circumvent the Origination Clause by ascribing another regulatory or 
legislative “purpose” to any revenue raising bill, thereby rendering the Origination Clause a dead 
letter. 


See Senate Rule XV; Cluistoplier M. Davis, The Amending Process in the Senate, Coiigressioual Research Sciviec 
(March 15, 2013). 
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As Circuit Judges Kavanaugh, Henderson, Brown, and Giriffith noted in their dissent 
from the denial of eri hanc review of that decision, “[t]he panel opinion sets a constitutional 
precedent that is too important to let linger and metastasize.” 799 F.3d 1035 (D C. Cir. 2015). 
These four judges properly observed that, “the Act imposed numerous taxes to raise revenue. 

Lots of revenue. $473 billion in revenue over 10 years. It is difficult to say with a straight face 
that a bill raising $473 billion in revenue is not a ‘Bill for raising Revenue.’ ” Id. 

Having rightly concluded that the panel opinion’s primary purpose test “to exempt the 
$473 billion Affordable Care Act from the Origination Clause is a textbook example of missing 
the forest for the trees,” the dissenting judges nonetheless wrongly concluded that “the relevant 
Supreme Court case law forecloses the germaneness requirement advanced by Sissel,” and, 
notwithstanding the Senate’s “gut and replace” amendment, the “Affordable Care Act originated 
in the House.” In short, the dissent would render the Origination Clause a nullity by allowing the 
Senate to use its “paltry right” to “amend” any House measure dealing with revenue by replacing 
it altogether with a massive tax bill having nothing to do with the original House bill. 

In a rejoinder, the original panel, which mied that the ACA was not even a bill for raising 
revenue, vigorously countered that the dissent’s position on the scope of the Senate’s amendment 
power would render the Origination Clause an “empty formalism.” In short, both the original 
panel and dissenters were both right and both wrong. The original panel was wrong to conclude 
that the ACA was not a bill for raising revenue but right to conclude that if it were, it could not 
“gut and replace” a House revenue bill. The dissenters were right to conclude that the ACA was 
indeed a bill for raising revenue, but wrong to conclude that the Senate could use its “paltry 
right” to amend House revenue raising bills to “gut and replace” the House bill with a non- 
germane substitute revenue bill raising $500 billion in new taxes. 

Conclusion 

It is abundantly clear that the conflicting opinions by the circuit judges in SLs.sel on the 
meaning of both parts of the Origination Clause cry out for Supreme Court review. 

Unfortunately, many Court observers believe that the Court, having upheld the individual 
mandate penalty as a tax in NFIB and the subsidies for federally-run insurance exchanges in 
Kingv. Burwell, 135 S.Ct. 2180 (2015), will shirk its responsibility and deny review when it is 
scheduled to meet in conference this Friday. Regardless of one’s opinion of the merits of the 
case, it would be a tragic mistake for the Court to let the D C. Circuit’s decision “linger and 
metastasize” as the dissenters put it. 

The argument that the Senate’s amendments to House revenue bills need not be germane 
cannot possibly serve as the basis of the protection of the People’s rights. It is totally at odds 
with normal Parliamentary procedure, both now and at the time that the Framers granted the 
Senate the power to amend “as on other bills.” This practice may be admissible in the context of 
non-revenue raising bills, but the Constitution expressly prohibits this mischief whenever the 
Senate endeavors effectively to originate taxes. 

Thank you for the opportunity to testify on this important issue. 1 will be glad to answer 
any questions that the Committee may have. 
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Mr. Franks. I want to thank all of the witnesses for very invig- 
orating testimony. 

And we’ll now proceed under the 5-minute rule with questions, 
and I’ll begin by recognizing myself for 5 minutes. 

I think one of the real issues before us today is the meaning of 
the Origination Clause. And not to be the blooming obvious award 
here, but, indeed, if Ms. Wydra is correct that any misapplication 
could be corrected by a followup vote by the House when the legis- 
lation returns, that’s true of a bill that originated in the Senate in 
the first place. So, once again, if the Senate can take a House bill, 
nongermane, and strike everything and make the largest revenue- 
raising bill in the history of the Republic into it, I have no ability 
in terms of engineering to ascertain how the Origination Clause re- 
tains any meaning whatsoever. 

And I appreciate the Ranking Member’s reference to the “Little 
Engine That Could.” If my grasp of that classic literature in which 
he took his reference is correct, I think it turned into the little en- 
gine that did. We can hope. 

Mr. Gaziano, in your written testimony, you state that, “like the 
guarantee of free speech, the Origination Clause guarantees a 
deeply ingrained individual right.” I find this point very compelling 
given that one of the “repeated injuries and usurpations” penned 
by Thomas Jefferson against the King of Great Britain in the Dec- 
laration of Independence was “imposing taxes on us without our 
consent.” 

With this in mind, who is the Origination Clause intended to 
protect? How is it intended to protect them, and who is responsible 
for ensuring that protection? 

Mr. Gaziano. Thank you very much for the question. The Origi- 
nation Clause certainly isn’t designed to protect just the preroga- 
tives of government actors. It protects immediately current tax- 
payers, but it also protects any future taxpayers and those who 
may be affected by taxes. If the economy is tanked because of high 
taxes, then we are all deeply affected. But as the Supreme Court 
noted, that the legislative procedures that are set forth in the Con- 
stitution and aren’t the optional variety which you all can make 
under the rules provision, those finely wrought provisions must be 
justiciable in the courts when anyone is adversely affected by a 
law. 

Getting back to the blue slip issue. House Members did object to 
the procedures, the abbreviated procedures in the House bill. This 
is, as Mr. Kamenar alluded to, we must pass — the then Speaker’s 
statement: We must pass the bill before — to find out what’s in it. 

But moreover. Members didn’t understand that the penalty pro- 
vision of the individual mandate, which is at the heart of our chal- 
lenge in the Sissel case, was a tax until the Supreme Court major- 
ity said it was a tax, and that’s why the courts must remain open 
to protect our individual rights. One of the greatest expositors of 
the Constitution did analogize the Origination Clause’s protection 
to the protections of the First Amendment. That was Joseph Story. 

And just as Congress may believe that it isn’t abridging free 
speech, and it may debate a point of order, and both Houses may 
rule that it doesn’t abridge free speech, that doesn’t mean that in- 
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dividuals whose rights are infringed by Congress’ views can’t and 
shouldn’t go to court. 

Mr. Franks. Well, thank you. I know it’s been suggested that our 
Constitution is evolving. It is my perspective that if this is really 
a living document, then perhaps it’s also a dead letter. My hope 
and I hope that the responsibility of this Committee is to keep the 
Constitution from evolving into vapor, and the Origination Clause 
I think is at stake in this case. 

Mr. Kamenar, if allowed to stand, what effect would the D.C. 
Circuit’s decision in Sissel v. HHS have on Federal courts’ under- 
standing of the Origination Clause, and what effect could it have 
on Congress? 

Mr. Kamenar. Well, the D.C. Circuit opinion right now says that 
ObamaCare was not a bill for raising revenue. That, as I said in 
my testimony, is totally ridiculous, and Ms. Wydra would agree 
with that. So it doesn’t have any impact upon this body. This body 
judges what is constitutional and what its prerogatives are. Until 
the Supreme Court rules on this, the decisions of courts of appeals 
have really no effect on what is the ultimate and final word on the 
matter. And, again, you have the dissenters ruling that this could 
be amended by the Affordable Care Act. Again, they were the dis- 
senters, and they had no authority, judicial precedent with respect 
to the decision. 

So the short answer is that that Court’s ruling did not have any 
impact on this. It may have impact on other courts that look at 
this, and there are several pending in other courts, but each circuit 
court can judge on its own what the interpretation means. 

Mr. Franks. Thank you, sir. 

I’ll now recognize the Ranking Member for 5 minutes. 

Mr. Cohen. Thank you, Mr. Chair. 

Firstly, I’d like to comment that President Obama asked us all 
to kind of be more civil and work together, and I would like to sug- 
gest that our Chairman is one of the most civil and decent fellows 
in the Congress, although there are many of them, and I thank you 
for that. 

You’re always a gentleman, and while we disagree on things, and 
sometimes I’m a bit broad-shouldered, I guess, in the way I ap- 
proach things, you are always very, very nice in how you respond. 
And you taught me a lesson today. You’re right. I brought up the 
“Little Engine That Could,” kind of like Ted Cruz brought up 
“Green Eggs and Ham,” and in the end, of course, they sort of like 
“Green Eggs and Ham.” So both of us brought up books that we 
didn’t really think about the actual story. But in the same object 
as Ted Cruz, it made me think about this Committee and what we 
do, and we discuss these issues about the Constitution, and it’s im- 
portant that we do. And we probably, I would suggest, Mr. Chair- 
man, maybe take up consideration of natural-born citizen. That 
might be really germane and relevant today to have a hearing on 
whether or not Senator Cruz is a natural-born citizen, as the Con- 
stitution says you must be to be President of the United States, be- 
cause we could have a real terrible situation if the Republicans 
nominated somebody who couldn’t actually take the oath of office. 
And I would just submit that for your consideration. 
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I think that’s certainly a hearing that would he relevant, timely, 
and appropriate because his mother — he was horn in Canada, and 
I understand his mother even voted in Canada. And while Canada 
is a great country, and I think Mr. Trudeau is a great guy, he 
shouldn’t he President of the United States, and he can’t he Presi- 
dent of the United States because he is not a natural-born citizen. 

This issue is going to be decided by the Supreme Court, and I 
guess on Friday they’re going to decide whether they’re going to 
hear it or not. I think we got maybe an idea of whether it was 
going to be heard or not last night. Six Supreme Court Justices did 
what Supreme Court Justices have done for a long time, and that 
is show respect for the President and attend the State of the Union 
address. Justice Scalia and his two votes and Justice Alito failed 
to appear, and I suspect since you need four folks to get a hearing, 
that you’ll be one short, and this will be mooted. But we’ll find out 
on Friday, but I think there was maybe a little groundhog show 
yesterday in the fact that six Justices did come and respect the 
President. 

I also note — and it’s something that’s bothered me since we 
passed this bill, which is great — but people can call a bill whatever 
they want, and I appreciate the lady and gentleman who refer to 
it and Mr. Frank as he does in an always an appropriate manner, 
the Affordable Care Act, or ACA. ObamaCare we know is not really 
praising Obama. That’s a pejorative really in politics, and we can’t 
get around the fact that people want to attach it. And there’s a 
whole bunch of problems. President Obama is a great man and a 
great human being who has tried to bring the parties together and 
tried to bring this country forward, and his election was a great 
testament to breaking ceilings and showing that all people, regard- 
less of their race, their religion, other factors other than where 
they’re born naturally, have the opportunity to be President in this 
country. It’s a great country for that reason. And he scorned people 
who use the politics of race and/or religion. 

But when we talk about ObamaCare, a lot of people are con- 
juring up the fact that maybe this man with this unusual name 
has some birther problem himself, which of course he doesn’t. It’s 
Senator Cruz that might, ironically enough, but Mr. Trump is right 
on that. But it’s just unfortunate that people continue to do that 
because that’s disrespect for the President and disrespect for the 
whole concept and the celebration that this country should have 
and did have in many quarters that somebody who is of African 
American parentage could become President of the United States 
and could be a great leader and a great moral force for this great 
Nation. 

So it’s been an interesting hearing. And I’d ask Ms. Wydra, is 
there anything you’ve heard today in the comments of either of 
your two compadres here that you’d like to comment on? 

Ms. Wydra. Sure. 

First, thank you. Ranking Member Cohen for giving me the op- 
portunity because I want to respond first to a mischaracterization 
of the brief that we filed in the Hotze case in the Fifth Circuit. 
That brief actually did not take a position on whether the ACA is 
a bill for raising revenue. We said however the Court decided that 
issue basically did not matter because it was unquestionably clear 
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that the Affordable Care Act did comply with the requirements of 
the Origination Clause. And, in fact, while there have been some 
disputes among the judges who heard the merits of this case about 
how those claims lose, there is universal agreement among the 
judges who have heard these cases, both conservative and liberal 
judges, that the case is a loser. 

And so I think that, you know, the Supreme Court as you men- 
tioned, will be considering in conference this Friday. Generally, 
they don’t take up cases for review if there isn’t — this is just a gen- 
eral rule — if there isn’t a circuit split. There is no circuit split on 
this issue. So I think that’s important to note that, just as through- 
out history, the Supreme Court has not ever struck down an act 
of Congress as a violation of the Origination Clause, I don’t think 
they will do so in this case because it clearly complied with the 
Origination Clause, both halves, under the original meaning of the 
Origination Clause, under Supreme Court precedent, which was 
cited repeatedly to say that the Origination Clause does not apply 
to bills for other purposes which may incidentally create revenue. 
And I think there’s a really interesting debate which we can have 
about whether or not that test is supported by the original mean- 
ing. It really comes down to, from a textual standpoint, whether 
the Constitution’s substitution of the words “for raising revenue” 
for the prior language referencing bills “for raising money for the 
purposes of revenue” is a stylistic change or a substantive change. 
And as a Con-law nerd. I’m delighted to get into that. But the real 
point here today is that however you slice it, whichever way the 
courts rule on the actual test, the Affordable Care Act did comply 
with the requirements of the Origination Clause. 

Mr. Cohen. Thank you. So, in essence, we’re just whistling Dixie, 
and if I’m wrong in saying whistling Dixie because there was some 
other way, the Chairman will correct me as he did earlier. 

Mr. Franks. If you listen to the “Little Train That Could,” he 
was whistling Dixie too. 

I now recognize the gentleman from Iowa, Mr. King, for 5 min- 
utes. 

Mr. King. Thank you, Mr. Chairman. 

I thank the witnesses for your testimony. I point out that my 
good friend from Tennessee can sometimes be a bit of an ornery ag- 
itator and slide off topic from time to time. He’ll be very interested 
in knowing that as I walked into my office on Monday, the first 
time I had set foot in there in 2016, I walked back to what I call 
our leg shop, and there I see there are two new faces. And they 
were two interns that I had not met before and actually wasn’t 
aware that they were coming on board. So as I introduced myself 
to them, the first one — her name is Sydnee — and right away, I say, 
“Where are you from?” 

And she said, “I was born in Canada.” 

“Born in Canada. Well, why are you here?” 

“Well, because I’m a born in Canada with an American citizen 
mother and a Canadian father, and I’m a dual citizen.” 

The second I heard that, I picked up my iPhone, and I inter- 
viewed her. This is 2 minutes long, and I’d like to play it for you 
all so you can hear how simple this argument actually is. 

[Audio recording played.] 
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Mr. King. “Maybe because of politics” was the last answer that 
we heard from her. And for me 

Mr. Cohen. Would the gentleman yield for just a minute? 

Mr. King. I would yield to the gentleman from Tennessee since 
he brought up the topic. 

Mr. Cohen. Thank you, sir. Thank you. I think that there’s a 
proper response, and I’d like to play it right now. 

Mr. King. Let me reclaim my time on that, and since I’m going 
to claim the last word in this particular hearing and utilize my 
time then to examine the witnesses, but I’m always opened to dia- 
logue in the elevator or anyplace else, Mr. Cohen. 

Mr. Cohen. Chris Christie would like this one. 

Mr. King. I thought that it was quite interesting and ironic and 
coincidental that I would walk into my office 

Mr. Gohmert. Mr. Chairman, the gentleman from Tennessee is 
out of order. 

Mr. King. I thought it was coincidental with excellent timing 
that I would walk into my office and find a young lady who hasn’t 
been in this arena, never been to law school, and who happened to 
find herself in a very, very similar, if not identical, birth cir- 
cumstances of Senator Ted Cruz, who understood this with such 
utter clarity. And the default is this: If you’re born to an American 
citizen, say on some other soil, say the son or daughter of a mis- 
sionary or missionary couple, then they’re automatically American 
citizen by virtue of the citizenship of their parents. And no one 
doubts that, or we wouldn’t have missionaries traveling around the 
world. They would stay here, I would think. And she understood 
with such clarity. She said if you’re not a naturalized citizen, then 
you are a natural-born citizen by default. And that’s what the 1790 
statute says. That’s what all the scholarship says with except to 
people that I suspect have that politics in the way of their ration- 
ale. 

So I’d like to pose a quick question to each of the panelists if I 
could, and it’s going to be a general one. This: I’m troubled. It looks 
to me like I’m seeing Supreme Court decisions, circuit court deci- 
sions that are calculating the policy instead of the text in the Con- 
stitution. And it looks to me like the text of the Constitution with 
the Origination Clause — if the courts — if the courts do not honor 
the text of the Constitution and the original understanding, they 
realize that it blows the whole ACA up, and we have to start all 
over. I’d be very happy with that. 

But it seems to me that they’re not reading the text of the Con- 
stitution and applying it any longer. And I used to be able to make 
the call on what I expected the Court would rule, and I was right 
so often that I had a sense of confidence. Now I no longer have that 
confidence. 

So my question is, if we have a rogue court, especially a rogue 
court, are we wedded then to Marbury to the extent that we have 
no recourse to a rogue Supreme Court? Or is there another alter- 
native — 

Mr. Franks. Would the gentleman direct that to one of the wit- 
nesses? 

Mr. King. I would go to Mr. Gaziano. 
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Mr. Gaziano. I’ll just give two very brief answers. First of all, I 
don’t — although we all disagree with every court sometimes, I 
think the Supreme Court will easily get this right. And as my 
precedent for this Origination Clause question, if they take it, and 
as I stated in my written testimony, if they don’t take the case we 
bring for Matt Sissel, there are other cases pending. Others will be 
brought. They have to take it. So it’s really important for the Su- 
preme Court to provide guidance. And in the Sackett case we won 
9-0, 3 years ago, every single judge, nine district courts, five circuit 
courts, had ruled the other way. There were many, many more 
judges who got that question wrong. But when it went up to the 
Supreme Court, the Pacific Legal Foundation won 9-0. Even 
Obama’s own appointees voted against the EPA. 

So the fact that the circuit courts are strongly divided and four 
dissenting judges in the D.C. Circuit thought that the panel deci- 
sion was dangerous is an additional reason for the Supreme Court 
to correct the error, but I have every confidence that when they 
take this case — they’ve really got to take this case; they ought to 
take it now — they will do the right thing. 

Secondly, if you don’t mind, three other times in my testimony, 
I stressed, as I did the last time, the importance of you all having 
this hearing and getting it right regardless of whether the Court 
gets it right and regardless of when they get it right. So if the Su- 
preme Court doesn’t take this, it’s absolutely important that the 
House enforce the original meaning of the Origination Clause be- 
cause you have a responsibility to interpret and apply the original 
meaning of the Constitution, and you can do so. And guess what? 
You get punished by the voters when you don’t, as Chairman 
Frank’s amicus brief in the D.C. Circuit so ably pointed out and 
that you joined. 

Mr. King. I accept your statement. I’m far more cynical on the 
result out of the Supreme Court on this particular case. I appre- 
ciate your testimony. 

I yield back the balance of my time. 

Mr. Franks. I now recognize the gentleman from Texas, Mr. 
Gohmert. 

Mr. Gohmert. Thank you, Mr. Chair. 

And just so people get the historical perspective on the Supreme 
Court attending the State of the Union, since I’ve been in Congress, 
the Supreme Court has never had all nine Justices attend a State 
of the Union address. And since 9/11, my understanding is neither 
the House Republicans, House Democrats, Senate Republicans, 
Senate Democrats, ever have all of their Members come to a State 
of the Union since 9/11. And it goes back to concern about what 
happened in Clancy’s book back in the early 1990’s where someone 
crashed a plane into the Capitol and took out everybody because 
everybody, including the Supreme Court, were all there. We just 
want to make sure that doesn’t happen. 

In Alito’s defense, if I were on the Supreme Court, which I’ll 
never be because I wouldn’t take the guff they do at the Senate 
hearings, but if I were on the Supreme Court and knew what was 
involved in a decision I’d made, such as Citizens United, had the 
President of the United States reflect his ignorance of what the 
case actually said, what it meant, what it represented and what 
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the Court said, I would never come back to another State of the 
Union he gave again and be lectured by somebody that misrepre- 
sented what I said, what I knew, when my knowledge and my in- 
tellect and my writings were far greater than anything he had to 
say at the State of the Union address. 

Now, Ms. Wydra, you said this case is a loser. But Mr. Kamenar, 
has there ever been a Supreme Court case that’s been taken up 
that dealt as directly as the cases we’re considering here on the 
issue of the Origination Clause? 

Mr. Kamenar. Thank you, Mr. Gohmert. No. The Supreme Court 
has never ruled on a case where the Senate took a House bill, gut 
and replaced the entire thing and added revenue-raising measures. 
And I just want to correct the record here from Ms. Wydra. I’m 
quoting from her brief that she filed: “The Origination Clause, in 
its final form, provided for an expansive category of bills that 
would need to originate in the House — that is, all ’bills for raising 
revenue,’ even those that did not have as their purpose the raising 
of revenue.” The D.C. Circuit said that the ACA had its purpose 
for improving health care. So she obviously disagrees with that. 
You read her beginning of her first four or five pages of opinion. 
She can’t say she agrees with the majority of the D.C. Circuit, so 
I’m quoting her brief there. But to get to your point, no 

Ms. Wydra. That’s about the original meaning of the Origination 
Clause. That wasn’t about the D.C. Circuit’s opinion in particular. 

Mr. Kamenar. What do you think of the D.C. Circuit? Do you 
think that the 

Mr. Gohmert. Well, if we could keep the format where I get to 
ask the questions. Thank you. 

Well, let me ask, Mr. Gaziano, if the Supreme Court does not 
take this case or takes it and rules, in fact, that either this was 
not a case that raised revenue when clearly it does, or they rule 
that it did originate in the House, can there ever again be any 
meaning applied to the Origination Clause without which we would 
have no Constitution like this today? 

Mr. Gaziano. There would probably be no effective meaning to 
the Origination Clause in the court, but that would increase the 
importance of this body doing the right thing. As I mentioned in 
my written testimony — or until the Supreme Court changed its 
opinion and correctly interpreted the Constitution, which of course 
has also happened throughout our history when the Supreme Court 
gets something wrong. But it would be even more important for 
this body to establish firewalls and apply the original meaning. I 
would submit that if you believe the Supreme Court was wrong, 
and you have the independent power to interpret and apply the 
Constitution, you could not follow the Supreme Court’s opinion. 
You would have to vote to stop a Senate bill that violated the 
Origination Clause. You would also suffer political damage with 
the voters if you didn’t, but I would submit it would be your con- 
stitutional duty. 

Mr. Gohmert. Having been here in Congress now for 11 years, 
I can tell you that if the Supreme Court rules that the Constitution 
says or doesn’t say something, that often is enough to be a winning 
argument among Members of Congress who don’t pay as much at- 
tention to the Constitution but seem to think, well, if the Supreme 
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Court says it, then it must be the law, when, in fact, as we know 
they get things wrong and have to be corrected later by another 
court. Thank you, Mr. Chairman, for the time. 

Mr. Franks. I thank the gentleman. 

I thank all of the witnesses. I almost wish this hearing wouldn’t 
end, but not that bad. So this, indeed, concludes today’s hearing. 

And, without objection, all Members will have 5 legislative days 
to submit additional written questions for the witnesses or addi- 
tional materials for the record. 

And, again, I thank the witnesses and the Members and even the 
audience, and this hearing is adjourned. 

[Whereupon, at 10:08 a.m., the Subcommittee was adjourned.] 
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